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PREFACE. 



viL goverameot conaista of the making, adminietration and exe- 
I cntiun of law. Yarious theories are etil! held as to the origin of 
L those principles which determine the provisions of ail juat laws. 
I Whichever of these is adopted as the basis of public law, it must, 
' In a cona latent system of jurisprudence, be extended to private law; 
Bnd any effective exposition uf such system must be in accordance 
with the panie. 

The fathers of our Republic adopted a definite theory in the con- 
Btraction of the political institutions under which we Jive. AHhough 
more than a century has elapsed since then, so far as has come to 
my knowledge, no serious effort has been made at a comprehensive 
and logical exposition of theeystem of jurispiudenceao established, 
even in the most elementary form, On the other hand, adverse 
theoriea have obtained a foothold among ns to an extent which 
must have been the occasion of surprise and regret to all who, like 
myself, are profoundly convinced that our own theory is the true 



If law embraces a science, as I ingiBt it does, in the stricteat sense, 
then no courHO of education can be considered complete which does 
not include the study of it. But, in addition to this, it is one of the 
most practical of all ihe sciences. Private law prescribes the rules 
by which the conduct of men should be regulated in a large part of 
their private relations. In a pppnlar form of government, public 
law prescribes the duties which every citizen owes to the State. 
Tlie value of every citizen, in his political capacity, depends upon 
his acquaintance with and observance of them. Good government 
can exist only where such kuowledge and observance are general 
amon); the electoral body. It appeas to me they should be in. 
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daded within the range of compulsory education; and that no 
child should be allowed to grow up without a thorough knowledge 
of them. The extent to which our free institutions have thus far, 
in practice, fJEuled to work up to theory, gives emphasis to this con- 
sideration. 

It may be assumed that every lawyer has had this experience. 
A definite question presented itself to be answered by his brief. 
No case was discovered which furnished the answer. A multitude 
of cases were found to bear upon the point, but decided with refer- 
ence to some more general question involving the one under con- 
sideration. In voluminous opinions the numerous cases were 
reviewed, with the result that the cases were " in great confusion " 
on this point, but that " the weight of authority " was upon the 
side adopted for decision. Upon careful examination of this mul- 
titude of cases, and analysis of the more general question into sepa- 
rate propositions, it was seen that little confusion existed, or none 
at all ; that each case fell into line in its proper place with a harmony 
that was both surprising and gratifying ; and that it was quite prac- 
ticable to write an " opinion " in a very few pages which would fur- 
nish rules for the decision of them all by the briefest reference. It 
appears to me that the true and only remedy for the rapidly ex- 
panding area of case law is to be found in exhaustive analysis and 
the decision of every case with reference to the ultimate principle 
involved. To this end, a correct general analysis and system of 
arrangement would seem to be a necessary preliminary ; and every 
effort in that direction, even if imperfect, an important aid. 

To the student at law, the value of such an analysis and arrange- 
ment of the whole body of law is so manifest as to need no more 
than mention. 

Hence this book. The writer is fully aware of many of its defects 
in matters of detail ; and he cannot indulge the hope that he has 
wholly escaped error in matters of serious importance. He ven- 
tures to believe, however, that it will prove to be a step of some 

value in the right direction. 

E. L. Campbell. 

Trenton, N. J., September ist, 1887. 
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CHAPTER I. 



THE LAW OF NATURAL JUSTICE. 



Before proceeding to briefly outline the science of 
law, it reatB upon us to ehow that there is Bnch a science. 
In doing so we will necessarily define its field of inquiry. 

This IB not an admitted proposition. It is true that 
ptiblicists and writers upon general jurisprudence of 
every school use the terms " science " and " philosophy " 
in speaking of law and government ; but many so use 
them only in a general signification not easily defined, 
and not in the restrained and technical sense. Lord 
Brougham, though an exponent of the Utilitarian 
theory, entitled his work "Political Philosophy." The 
recent learned and instructive works of Professor Amos 
upon the subject are entitled " The Science of Law " 
and "The Science of Politics"; their author being one 
of the most prominent representatives of the modern 
Historical school. Frederick Pollock, LL.D., another 
of the foremost champions of the latter school, in the 
very able recent work which he calls "The History 
of the Science of Politics," tells us that "questions of 
politics as well as of physics may be treated in a scien- 
tific spirit, so as to give a truly scientific character 
to the inqnirer's work. Before we shall be able to 
understand the sense in which they employ the terms. 
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6 THE SCISHCE OP LAW, ACCORDIKQ TO 

we muBt wait until the expounders of these theories 
have explained how matters of policy may be ao treated 
as to be transmuted into mattera of science. A science, 
as understood by us, is a definite department of immut- 
able principles, or laws of nature — as Chemistry, 
Mechanics, Mathematics, Mental and Moral Philosophy. 
Our claim is that the principles of justice are such a 
definite body of immutable principles, and bence con- 
stitute a true science. 

All writers of the achools above named deny that 
there is any law of natural justice. They depend upon 
reaearches into the customs of primitive society, the 
historic ehangea therein, or the empyric deductions of 
experience, to ascertain what are the principles of jus- 
tice — a proceeding wholly unueceasary, however fasci- 
nating, if they are founded in nature; as it may be justly 
claimed that the laws of our nature have not been 
changed, and that they are as readily discoverable by us 
as by uneivihzed men. If there be no law of natural 
justice, there can be no Science of Law; and the prin- 
ciples of justice muat be remanded to the domain of 
history or economy. We claim that the Intuitional 
theory is the true one — that there is a law of natural 
justice. 

The authority most in use in this country in the study 
of elementary law is the monumental work of Black- 
stone. Almost the first definition there met with is the 
familiar one that municipal or civil law is " a rule of 
civil conduct prescribed by the supreme power in a 
state, commanding what is right and prohibiting what 
is wrong." It is also said that every law consists of four 
parts: the ''declaratory," "directory," "remedial" and 
" vindicatory," the latter of which is said to be ita " mtdn 
strength and force." The mass of law is divided into 
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THE AUERICAB IBEORY OF QOTEfiNMENT. 7 

two kiDds; the lex nan scripia — the unwritten or com- 
mon law, (eompoaed of (1) general cuBtoms, (2) local 
cuatoms, and (3) particular laws of foreign origin, fol- 
lowed in several courts of limited jurisdiction;) and the 
lex scripia — the written or statute law. 

When, however, the student turns to the huge vol- 
umes which contain the formulated law of his state and 
nation, constitutional and statute, be is embarrassed with 
the difficulty that, with slight exceptions, he is unable 
to find a legal mandate, organic or statute, which com- 
mands anything as being right, or forbids anything ae 
being wrong. He finds provisions which organize the 
various agencies of government — Legislatures, Courts, 
Juries, Governorships, Boards of Freeholders, Town 
Committees, Common Councils, Boards of Trustees, 
Commissioners and Managers of various kinds, and 
agencies of great variety and number consisting of a 
single official; also provisionB which clothe such agen- 
cies with definitely limited powers. This is wholly 
structural law, whether found in constitution or statute. 

He finds the modes by which these agencies and offi- 
cials are required to proceed in the discharge of their 
duties laid down with great particularity, and sometimes 
at great length, as in systems of pleading and practice. 
This is only the law of procedure. 

He finds a large body of regulations, wholly economic 
and non-jural in character, to which all persons are re- 
quired to conform if they would have their rights se- 
cured or protected and their wrongs redressed. The 
right to sell and purchase all kinds of property and pro- 
prietary rights being recognized and established; if real 
estate, they are required to put the contract in writing 
end the conveyance under seal ; if personal property, the 
transaction must be in writing and signed by the party 
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to be charged, or there must be payment or delivery and 
acceptance, in whole or in part. If they would have 
their marital and parental rights vindicated, they must 
enter into the contract of marriage according to legally 
preacribed methods, in order that the fact of marriage 
may acquire publicity and be capable of clear proof. If 
they wish to enjoy their rights of suffrage, they must 
attend to certain preliminary requirements of registra- 
tion, in order that those rights may be clearly ascertained 
whilst also those of the public are guarded. These pro- 
viflions do not in any measure deny, limit or restrain the 
rights of the individual. On the other hand, they are 
adopted expressly as the best devisable muniments of 
those rights. This may be called regulative law. 

He finds a body of legal provisions which attach pen- 
alties to the malicious violation of private and public 
rights, and prescribe modes for their infliction. They 
are of great variety, from capital punishment to the so- 
called exemplary or vindicatory damages, there being 
no strict line of demarcation between civil and crimi- 
nal procedure. They seek to prevent the malicious 
invasions of public and private rights by the infliction 
of punishment, by confinement which makes such acts 
impossible, by reforming the offender, and by warning 
example. Cruel and inhuman punishments are inter- 
dicted, but, keeping within these bounds, these penalties 
are supposed to be the best devisable in quantity, num- 
ber and quality for the ends in view. This is called 
criminal law. 

All these will be recognized at once as only means to 
ends. They have no necessary quality of justice or in- 
justice. They have been adopted from time to time, 
either by the gradual growth of custom or by direct 
invention and enactment, as the best agencies, modes 
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^H of procedure, regulations and penalties devisable or 
^B faiowu at the time, to efiect certain ends. It is needleBs 
to add that they must be adapted to the principlea of 
justice, and must not violate them. It is to secure the 
administration of these that they exist. This condition 
fulfilled, however, there is generally a wide field of 
choice, uncertainty and dispute as to what provisions will 
best effect the ends in view, "Whether legislative, ex- 
ecutive and judicial functions should be given wholly to 
diflerent agencies, or the same agency clothed with 
more or less of each, or all of each ; how laws can best 
be promulgated ; what system of courts will beat secure 
the ends of unerring judicial decision ; what is the beat 
method of bringing a defendant or a suspected criminal 
into court; what system of pleading and practice, civil 
and criminal, will best promote the exploration of facts 
and points of law ; by what regulations the intention to 
transfer title to real or personal property may be best 
made determinable both as to fact and time; what 
system of pumshmenta will best attain the ends of 
punishment; what mode of holding elections will most 
effectively exclude falsification and corruption in the 
selection of public officers; what kind of agency will 
be best for the making and repairing of public high- 
ways, asaessing and collecting taxes, holding, protecting 
• and disbursing the public revenues, auditing public ac- 
counts, conducting schools, managing the police and 
other local affairs of cities and boroughs ; these and a thou- 
sand other questions are purely matters of economy — 
of wise or unwise policy. This element of law may, 
therefore, be called Economic Law. It is not confined 
to 80-calIed " written " or statute law (including organic). 
I Indeed, this divisioa is of little value. 
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He finds aaother elemeot of law, which embodies no 
prineiplea of justice, and yet is clearly diatinguiehable 
from that element which we have called Economic. 
It is indifferent which side a vehicle or pedestrian shall 
turn out upon a public highway, yet there must be a 
" law of the road," both on land and sea. It is indiffer- 
ent which half of his line-fence a farmer shall be 
required to build, or which particular jury a member of 
a general panel shall sit on. There must be standards 
of weight, extension and value. The normal activities 
of society cannot be carried on without them; yet it is 
wholly indifferent how much weight is called a " pound " 
ora"ton;-" how much extension is called a "yard," a 
" bushel," a " gallon " or an " acre," or how much value 
is called au " eagle," a " dollar," a " sovereign " or a 
" shilling : " — so only that the multiples and subdivisions 
in each case are economic. {Jevon. Money, ^c. Chap. 
VIII.) 

These provisions of law have generally originated at 
times and in ways not readily traceable, or not traceable 
at all. Many have been abolished, from time to time, 
because changes brought about in the progress of society 
have given an economic quality to what was before indif- 
ferent ; and new ones have sprung up to provide regula- 
tions made necessary from the same cause. As in the 
ease of what has been called economic law above, these 
also, are only the means by which an end is attained; 
but they have neither economic nor jural value. They 
are neither right nor wrong, best or worst. This ele- 
ment, whether found in the so-called "written" or statute 
law, or in the common law, might, with special propriety, 
be called Customary law. Its provisions are entirely 
arbitary. They are merely " customs " to which have 
been given the force of law by its adoption, or "cus- 
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toma " originally establiehed by law. As, however, that 
term has, by long use, become inextricably involved 
with both economic and jural law, some other moet be 
adopted. For want of a better term, we may call it 
Arbitrary Law. 

The fact that the provisions of this kind of law are 
arbitrary, taken in connection with the facta that moat 
of the provisions of economic law have arrived at their 
present form by immemorial uae, with gradual modi- 
fication and growth ; that the lesa striking and apparent 
principles of jural law have come slowly and gradually 
to be politically recognized and enforced as law, and 
have been much violated; and that all have been, and 
still are, more or less " unwritten," have given rise to 
the modern school of publicists known as the Historical 
school, who ignore the utilitarian and jural qualities 
of law. 

The remaining, and by far the most important, element 
may be called Jural Law : as it embodies " rights " them- 
selves instead of the meaus by which they are secured. 
This is the only element to which our student finds hia 
definition will apply. (And to this not accurately. I 
apprehend there are few men who are not familiar with 
provisions of law, even at this day in force, which could 
not be designated as " what is right.") The quautity of 
this kind of law which he finds in hia volumes of atatutea 
ia BO comparatively amall as only to emphasize, by its 
exceptional character, the fact of its absence. The 
exceptions will be found to be, as a rule, those pre- 
cepts of natural justice which have come latest nitbin 
the grasp of public consciousness in the long historic 
struggle between governors and governed, or those 
which lie close along the border and on debatable ground. 
Even criminal law is generally satisfied with laying 
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dofVQ the sauctioD, and defines the wrong forbidden, if 
at all, only for that purpose. With no great qualifica- 
tions, therefore, we may say that jural law is not found 
in legislative enactments — the so-called lex scripfa. In- 
deed, the legislatures of most states are largely warned 
off this ground by "bills of rights," generally very 
crudely and unscientifically framed, included in state 
and national constitutions. It must, as a rule, be sought 
in the body of law known as " common law " — lex non 
scripta — and recorded only in reports and commentaries. 
Our student seldom finds in his digests of constitutions 
and statutes any " declaratory " part " whereby the 
rights to be observed and the wrongs to be eschewed are 
clearly defined and laid down"; any " directory " part 
"whereby the subject is instructed and enjoined to 
observe rights and to abstain from the commission of 
wrongs." In short, he fiude that, as a general rule, the 
formal enactments of human law are confined to the 
framing of agencies, and impressing upon those agencies 
modes of procedure (the "remedial" part), "whereby 
a method is pointed out to recover private rights or 
redress private wrongs," to secure public rights or redress 
public wrongs ; to the fixing of penalties (the " sanction 
or vindicatory " part), " whereby it is signified what evil 
or penalty shall be incurred by such as commit any pub- 
lic wrongs," — all purely economic and without jural 
quality; and a mass of necessary regulations equally 
without jural qualities; that statutory and constitutional 
law is almost wholly devoted to what we have called 
Economic law and Arbitrary law — the mecms, not the 
end. 

The reason for this is detectable at a glance. The 
element not enacted is immutable in its nature. It is 
" published " by being a part of the universal conscious- 
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rnesB, and hence needs only to be indirectly and impliedly 
declared. It consiatB of "those relations of justice that 
existed in the nature of things antecedent to any posi- 
tive precept." Thia body of " principles of justice" 
may therefore be made human law by a mere brief pro- 
vision in the organic act, as is done, to some extent, by 
" bDls of rights " in our national and state constitutions. 
Indeed, it may be held that, as the very purpose for 
which " governments are instituted among men " is " to 
secure these rights," the mere act of framing such a 
government is a sufficient enactment of them. The 

■ means implies the end. 
A statute embracing all the difierent kinds of law 
would be something as follows: (1) It would define and 
establish the right to be secured, protected or remedied 
when violated; as, for instance, that a contract fulfilled 
in whole or in part by one party should create the obli- 
gation to its fulfiUmeot by the other party; that pur- 
chase, creation by labor, original appropriation or gift, 
should create a right of property ; that every man should 
be secure in the enjoyment of life and liberty; or that 
all shall be under obligation to cooperate in constructing 
a necessary highway, a court-house, a school-house or an 
alms-house — Qural law). (2) It would then provide the 
necessary agencies to secure or protect the right, or 
remedy a violation of it; as courts and juries, sheriff's, 
overseers, aese8Sor8,and a considerable variety of officials ; 
their powers and modes of appointment or election being 
laid down — (structural law). (3) It would then devise 
and prescribe the beat attainable methods of procedure 
for these agencies in performing the functions of govern- 
ment assigned to them; as rules of pleading and prac- 
tice, modes of detection and arrest, modes of deter- 
mining the necessity for a road, of acquiring property 
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for public UBS, of eelling the property of creditors, of 
puttiug oat contractB for public worka — (the law of pro- 
cedure). (4) It would prescribe what were deemed to be 
the best reguiatiouB to Becure to individuals the mutual 
enjoyment of the right, and enable the state to vindicate 
it ; as tliat a will must be executed with certain estab- 
lished formalities, and a conveyaoce mast be written, 
signed, sealed and witnessed — (regulative law). (5) It 
would fix or limit penalties for the malicious violation 
of the right, and provide for tbeir infliction — (criminal 
law). (6) It would also prescribe such indifferent regu- 
lations as might be necessary to the enjoyment of the 
right — (arbitrary law). Of these distinctively different 
parts it will be seen that the first is permanent and 
changeless In its nature, whikt all the others may be 
altered from time to time as experience Bhall dictate the 
wisdom of so doing, or as changing tastes and fancies 
shall alter that which is indifterent — that the first is 
jural, whilst the others are only economic (except the 
last, which is arbitrary). It might be defined to be a 
rule of civil conduct prescribed by the supreme power 
in tt state, commanding what is deemed to be right, pro- 
viding what are deemed the best rules and agencies to 
secure its enjoyment, and establishing such arbitrary 
regulations as may be necessary thereto. 

The distinction between jural law on the one hand 
and economic and arbitrary law on the other, must not 
be confounded with that between the written and the 
unwritten. All kinds of law will be found embodied 
in each of these forms. The constitution of our 
mother country, including the chief structural laws, is 
in great part unwritten. Numerous local customs of a 
purely arbitrary character have acquired the force of 
law from immemorial usage. Indeed, it may be said 
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that in countries where the state has been a continQouB 
organism from the early condition of barbarism, -the 
great body of economic laws appeared first in the form 
of CDBtoms, and only after being much moulded and 
modified in their state of unwritten pl^ticity, reached 
the form of enacted mandates. For all our purposes the 
distinction between written and (so-called) unwritten 
law is of little or no value. It is of value chiefly to the 
judge who is called upon to expound it; and to him as 
indicating the source from which it must be sought, and 
its authority when found. 

This element of permanent unchangeable law is found 
in every system of jurisprudence, We need not speak 
of Great Britain, of whose system of laws our own is 
largely but a continuation. In France the jural element 
of the Roman law was in force without enactment until 
the time of the Code Napoleon. Domat says : " All the 
difterent ideas which it is possible to conceive of the 
several sorts of laws, * * * may be reduced to two 
kinds, which comprehend all laws of what nature soever; 
one is, of the laws which are immutable; and the other, 
of the laws that are arbitrary. * * * It is these two 
characters which are the most essential part in the nature 
of all laws. * * * The immutable laws are ho 
called because they are natural, and so just at all times 
and in all places, that no authority can either change or 
abolish them; and the arbitrary laws are those which a 
lawful authority may change and abolish as there is 
* occasion." Ciiancellor D'Aguesseau, another French 
jurist of high authority, distinguishes " that which 
belongs to natural and immutable justice, from that 
which is only the work of a positive and arbitrary wilL" 
So in classic Rome ; " All nations who are ruled by laws 
and cnstomB are governed partly by their own particular 
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laws, and partly by those laws wbich are commoii to all 
maokind. The law which a people enacts is called the 

civil law of that people, but that which natural reason 
appoints for all mankind is called the law of natioDs, 
because all nations use it " {Justinian). (IbiB Jus gentium 
has been strangely confounded in later years with inter- 
national law, for the reason that it supplied the only 
part thereof that could, with any propriety, be called 
law.) Further illustrations seem unnecessary. We 
think it will be admitted that there is found in every 
mature system of jurisprudence, two kinds of law, which 
may be designated as that which is in its nature immu- 
table, and that which is in its nature mutable. 

Theorists of all shades have come at last to admit the 
existence of this immutable element of law. It is a 
notable and significant fact that within the last few years 
the most learned and ablest exponents of the gchools an- 
tagonistic to the Intuitional school have publioly con- 
ceded this point, Spencer says : " The individual has 
some rights wbich are valid against the community." He 
finds " a definite warrant for enforcing the will of the 
majority within certain limits, and for denying the au- 
thority of its will beyond those limits," * * * "Look 
where we may, we find that governments interdict the 
same kinds of aggressions, and by implication recognize 
the same kinds of claims." * * * " Though codes 
of law differ in their details as they become elaborated, 
they agree in their fundamentals. It cannot be chance 
that they thus agree." * * * " The function of Lib- 
eralism in the past was that of putting a limit to the 
power of kings. The function of true Liberalism in the 
future will be that of putting a limit to the powers of 
Parliaments," Professor Amos says, {Science of Law, 
p. 7S) : " That some universal ethical postulates are made 
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1 every system of law, and seem to be presappoaed in 
She proceBS of execntiug it, is not capable of being 
lemed. * * * The 'law of nature' may or may 

be existent ; * * * i>ut a vast number of ideas, 
jresumably present to the mind of a legislator and need- 
i)g to be reproduced by the judge, are never formu- 
fated at all." The Code Napoleon, prepared by the 
Jjtilitarian lawyers of France, was prefaced with the im- 
nerial maodate that " the judge who shall refuse to give 
I decision — under pretext of the silence, obscurity or in- 
[eofficiency of the law — can be fined as guilty of a denial 
of justice" ; and among the resources suggested to bim 
were " natural law " and " natural equity." 

It is not meant to be alleged that this full body of 
jural principles have always been recognized and en- 
forced as law. The more fundamental principles have, 
indeed, been bo recognized by men in the most unde- 
veloped state known to us, and more or less enforced. 
But many have only been adopted as law fari passu 
with the gradual progress of the moral and social un- 
foldment of society, the increase of knowledge and the 
increasing compactness and complication of society 
which necessitated their enforcement by the public will. 
It requires time, with all its concomitants of rain, sun- 
shine and Btorm, for all that is involved in an acorn to 
be evolved into a forest oak; but when so evolved the 
oak is perfect. So the faculties employed by men in the 
process of jural apprehension and perception, have grad- 
ually opened and strengthened as occasion presented and 
public security demanded. The result is a large body of 
distinct legal conceptions existing in the minds of men in- 
tdependent of any human enactment. By common consent 
ihej are designated by the term " rights " (jura), and 
f a very general consent as " natural rights." They 
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The degree to wUdt t 
reeogntaed aad euSonti hj aay people or raee, natlGf^ 
the d>b or flow of its polrtial fife — ita Mage of OTilizB- 
tioa. An wrtben and Btndents of pabfie lav admit and 
diaaaa tbem, tfaoogfa with dt&rent vievs as to tbor 
origin aad aotfanity. 

Tbey extend to and prescribe all the relatione of men 
in avil (aa diitingoished from natural) aooe^ ; all per- 
■ooal, property, domestic and politica] relatioas. TbiBj 
Corm a perfect code, besatifdl in its barmooy, irise in its 
diverri^ and complete in its eofficiency, as the bads of 
aJl hamao gorermneot " Thej are all, in truth, closely 
and inseparably interwoTen. The duties of men, of 
mtgects, of princes, of law-givers, of magistrates and 
states, are all parts of one coasistent system of universal 
morality. The principle of justice deeply rooted in the 
nature aod intereet of man, pervades the whole system; 
* * * that eternal chain by which the anthor of 
the Doiveree has bound together the happiness and the 
duty of his creatnres, and indissolablj fastened their 
interests to each other," — Mackintosh. (Yet the same 
great thinker says ; — "AltnoBt all the relative duties of 
human life will be found, more immediately or remotely, 
to arise out of the two great institutions of property and 
toarriage. • • * On them rests the whole order of 
civil life." With all his profound scholarship and elo- 
r]nent diction, he had but a limited view of the subject.) 
They apply to public as to private law, and whilst they 
lay the fouudations of all just functions of government, 
by the same vital energy they fix the limits of those 
functions. When an eminent jurist says, "The power 
of the state as to the mode, form and extent of taxation 
is wnlimikd when the subjects to which it applies are 
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F within her jurisdiction" {McCidhugh vs. Maryland, 4- 
Wkeaton 4^S), he must be understood to refer to the 
power 88 distinguished from the right, in which senee it 
IB undoubtedly true, as there is no superior power to 
prevent. So, also, when another equally distinguished 
judge Bays, "The power of the legislature in the matter 
of taxation is said to be unlimited," and that " such un- 
doubtedly is the theory of our government" [Stale vs. 
Meadington, 7 Vr. S9); though in this case it should have ^ 
been observed that the legislature is not the state, "It 
must be borne in mind that every law ia presumed to 
have been enacted with reference to certain immutable 
principles of justice which lie at the foundation of every 
system of jurisprudence" {Levering vs. Levering, Md. CC. 
of App., Dec, 1885). The court might correctly have 
said that they form by far the largest and most import- 
ant part of every such system. 

Historically, they antedate all formulated law. The 
Mosaic laws, "Thou shalt not steal," "Thou shalt not, 
covet thy neighbor's ox, or his ass," etc., assume the 
previous recognition of the rights of property. " Thou 
shalt not commit adultery," or " Thou shalt not bear 
false witness against thy neighbor," assume the previous 
recognition of the rights of marriage and of responsi- 
bility for malicious injuries committed with the tongue. 
Many of the arbitrary formalities and ceremonial observ- 
ances, found in every infant society, coming down appar- 
ently from a patriarchal state and of unlcnowu origin, 
bad for their definite purpose the guarding of these ele- 
mentary " rights." The long history of the struggle 
between them and the arbitrary customs, institutions 
' and regulations of society ; originally unjust and oppres- 
I sive, as the result of the ignorance, ferocity, wicked- 
■ iieaB or selfishness of individuals, tribes or usurping 
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rulers ; or become so by progreesive cbanges in tbe con- 
dition of society — a struggle still in progress, but in 
which natural justice goes on conquering and to con- 
quer — is the most interesting and instructive chapter in 
the history of our race. 

Under our American theory of government they are 
of paramount authority. "To secure these rights gov- 
ernmente are iastitnted among men," (Not merely to 
■protect or defmd, as bo commonly assumed.) It is the 
very purpose for which all organic and statute laws are 
made. "Whenever any form of government becomes 
destructive of these ends, it is the right of the people to 
alter or to abolish it, and to institute a new government, 
laying its foundations on such principles, and organizing 
its powers in such form, as to them sball seem most 
likely to effecUtheir safety and happiness." So declared 
our fathers to the world, as the first and most moment- 
ous step in the great historic drama of American inde- 
pendence and liberty. In accordance therewith, when 
our present national constitution came to be framed, its 
purpose was declared to be "to form a more perfect 
union, establish jubticb, ensure domestic tranquility, 
provide for the common defence, promote the general 
welfare, and secure the blessings of liberty to ourselves 
and our posterity." Consistency to theory would require 
that any law which violated a well-settled principle of 
natural justice should be held to be null and void. And 
this, to an extent not clearly defined, is the established 
doctrine, though veiled by tbe unnecessary mask of 
excessively latitudinary construction {People va. Marx, 
99 N. Y., 386 and cases). It is a common thing for our 
courts to overthrow duly enacted laws for this reason, 
even when the principle violated is not distinctly formu- 
lated in the constitution of state or nation. Tbe same is 
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trne only as to executive and administrative acts in our 
mother country. The British constitution is chiefly 
unwritten, and consists largely of those principles of 
natural justice established by immemorial custom or 
revolutionary action, peaceful or violent. It has become 
partly written in the famous Magna Charla and other 
fragmentary organic acts ; but its unwritten, as well as 
its written, provisions are paramount in authority over 
all action, except that of Parliament, which speaks with 
the voice of ultimate sovereignty; being assnmed to beat 
at all times what we would denominate a "constitutional 
convention," and what the French would call a " constitu- 
ent assembly." In all other countries, even where govern- 
mental power ia, in theory, unlimited, these principles 
of natural justice largely temper and condition that 
power, and are respected and vindicated,' except to the 
extent to which uncurbed ambition, grasping selfishness 
or other perversity of motive or purpose overrides tbom, 
I cannot but think, and liope it may not seem an im- 
pertinence to say, that if our English elder brethren had 
a Judiciary so distinctly entrenched behind constitu- 
tional muniments as to be able to say, in case of any 
legislative invasion of iminutabl_e justice, "thus far ahalt 
thou go and no farther" ; a Legislature which realized 
that the whole province of political economy was its 
domain ; and an Executive whose business it was to see 
that the laws be faithfully executed ; the waves of politi- 
cal excitement, though they might be loud and frothy 
as in our own country, would not strike such terror into 
the sturdy hearts of their law-abiding people. If I mis- 
take not, that time-honored and peerless Judiciary will 
yet find that ultimate sovereignty has, in fact, erected 
invisible constitutional barriers, which are not now 
recognized. A fire-engine is constructed to extinguish 
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fire. If, when in service, it should kindle a conflagration 
instead of preventing one, the clear intention of its 
inventor and constructor would be defeated. A Legis- 
lature, however constitnted, is one of the governmental 
agencies erected to " establish justice" — always. If, 
while professing to discharge this function, it attempts 
to overthrow an established principle of justice, ie not its 
action ultra vires, null and void ? 

It appears, then, that three leading queetiona may be 
asked in regard to the laws of any country. First, what 
is the law? The answer to this question is the body of 
civil law actually in force at the time. This is technical 
law. Secondly, what has it been? The answer to this 
question is the history of law of every kind ; its earliest 
phases; its sponfaneoua, natural and necessary growth ; 
its great and gradual changes; the causes which led to 
those changes; the modes and means by which they 
were effected — an exhaustless, instructive and enticing 
study, and often necessary in order to understand some 
of its present not clearly defined rules. Thirdly, what 
ought it to be? The answer to this question ia three- 
fold. As to the Economic element, it is Political Econ- 
omy — Politics. The scope and boundaries of that moat 
useful, necessary and interesting study will appear from 
this. It covers the whole field of governmental agencies 
and modes of procedure, from the beat agencies for 
building a country road to the best organization of the 
principal powers of government. It is gratifying to see 
that Economists in other countries, if not to any con- 
siderable extent in our own, are beginning to realize that 
it includes something more than a few qnestions of taxa- 
tion, banking and finance. As to the element which we 
have called arbitrary law, the answer is the existing 
tastes and fancies of the people. It has no reason to be, 



THE AMERICAN THEORT OP GOVERNMENT. 



^H^ in its particnlar form rather tbaa any other, except the 

^V fact of being. It has come to be, as it is, by a speciee of 

growth. It has had a fascinating history, and will have 

in the future. As to the jural element, the answer 18 

the Science of Law — if there be such a Science. And this 

■ depends upon the further question whether the ao-called 
"law of natural justice" is correctly so called; whether 
it is, in fact, a " law of nature," 

What is the origin of these universally recognized and 
well-defined conceptions of jural law? Theories upon 
the subject have been many and diverse. All have prac- 
tically disappeared from the field of contest except three 
— the Utilitarian, the Historical and the Intuitional. 
"We, who hold the latter, claim that they are the axiom- 
atic affirmations of the human mind; that they spring 
spontaneously and necessarily from oar mental organism 
immediately upon the apprehension of certain facta ; 
that they are intuitively perceived, like the elementary 
truths of all other metaphysical science ; that they are 
distinct from the principles of all other science ; and 
that they possess all the essential elements of a "law." 
We claim that our Creator has endowed us with certain 
" rights," and has so made us that we perceive them 
directly and become conscious of them without any pro- 
cess of reasoning ; that they are ultimate facts of con- 
sciousneas; that they are the sole and aaffieient source 
of the authority of all other law, and hence of para- 
mount authority. This is a vital point. Here hinges 
the question whether there be any normal and definitely 
ascertainable theory of government, or whether all 
human law is a nebulous and amorphous maSs of 
empyric dogmas, and all human government a mass of 
political functions without assignable boundaries or lim< 
itations. 
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Oor doctrine is not a new oue, except in so far as it 
extends to political relations. The same " law of 
natare " has, from time immemorial, been held to fix 
the relations of personal security, personal liberty, 
property and domestic aft'airs. 

Aristotle, after ciearly showing that natural society 
itself springs directly from the nature of man, says that 
he is a "political animal " ; that his natural constitution 
is also the architect of political society — the state. 
Oicero says: Est quidem vera lex recta ratio, Jialur(s 
congruens, diffusa in omnes, eonstana, sempiierna y * * * 
Nee verb aut per senatum aut per populum solvi hoc legepossu- 
mus; negue est quareiidiis explanator aut interpres ejus 
alius (Be Rep., Hi. SS). Natura enim juris explicanda est 
nobis, eague ab hominis repetenda naturd. * * * Ziex 
est ratio summa insila in Ttalura, quae jubet ea quaefacienda 
sunt, prokibetque conlrarm {De Leg,, i, 5, G-IS). * * * 
Est enim lex nihil aliud, nisi recta ei a numine DeorvM 
tracta ratio, imperans honesta, prohibens contraria {Phil. xi. 
12— See also De Nat. Dear., i. U; ii. U, 31— De Fin. 
iv. 7). 

According to Grotius, the "law of nature" is "pro- 
avia juris civilis." * * * "For there are in nature 
certain fountains of justice whence all civil laws are 
derived, but aa streams." "If they (the ancient publi- 
cists) had staid a little longer upon the inquiry concern- 
ing the roots of good and evil, * * * jf they had 
consulted with nature, they had made their doctrines 
leas prolix and more profound " {Bacon). " The science 
of jurisprudence * * * ia the collected reason of 
ages, combining the principles of original justice with 
the infinite variety of human affairs" {Burk). "The 
first principles of jurisprudence are simple maxima of 
Reason." " It is in the knowledge of his (man's) natare 
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that the science of his duty must be found. It is im- 
possible to approach the threBhold of moral philosophy 
without a previous examination of the faculties and 
habits of the human mind " {Mackintosh). " The sense 
of property is graciously bestowed upon mankind for 
the purpose of rousing them from sloth and stimulating 
them to action " (Kent). President Hopkins says : " For 
every active principle in man, for every natural desire, 
affection or capacity, indicating an end to be attained, 
there is a corresponding natural right. * * * Hav- 
ing endowed man with active principles, the purpose of 
God evidently was to place him in such conditions that 
he should be induced, required and enabled to secure 
the ends indicated by those principles ; and when in the 
pursuit of those ends he is arrested by any interference 
with such divinely constituted conditions, the indignant 
protest which arises in the breast of every man is the 
voice of God in the assertion of rights. We are so con- 
stituted that, in apprehending the relation between these 
active principles and their ends, the moral reason neces- 
sarily forms the idea of rights " [The Law of Love, ^c, 
171). Domat says of the principles of natural justice 
that men are " more strongly convinced of them than 
of the truths of all the other human sciences. * * * 
There ia nobody, for instance, but whose heart and 
mind tell him that it is not lawful to kill him, or to rob 
him, nor to kill or rob others; and who is there that ia 
not more fully persuaded of these truths than of any 
theorem of geometry ? * * * It is the light of 
reason, which, by discovering to all men the com- 
mon rules of justice and equity, is instead of a law to 
them. * * * For the knowledge of these rules is 
inseparable from reason, or rather, reason itself is nothing 
dse but the view and use of all these rules," 
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To illustrate our position we may take as an example 
the right of property. Every one carries about his 
person more or less articles— a watch for instance — 
which he calls "his own" {propnus). What does he 
mean by the terms " his own"? He does not refer to 
any substance or quality of the watch. It may have 
been precisely the same in all respects the instant before 
it became his as the instant after. He does not refer to 
any substance or quality in himself, for the same reason. 
The terms express a kind of relation subsisting between 
him and the watch, which we call the proprietary rela- 
tion, or the " right " of property. The right of property, 
then, is simply a relation aubaiating between the owner 
and some physical object — "property" is the object itself. 
This relation we claim is an intuitive conception. It is 
indifferent to our present purpose whether it be called a 
" self-evident truth," a " native belief" or an " ultimate 
idea." We are not discussing mental science. We are 
only concerned to know that nnder given circumatanees 
it is a spontaneous and necessary conception of the mind, 
and we insist that it contains all the qualities of axiom- 
atic truth — self-evidence, necessity and consistence — the 
tests of axiomatic truth from Aristotle to the present time. 

1. It is self-evident. For the sake of simplicity we 
may assume that the owner of the watch digged the ma- 
terials from the earth and made the watch himself. 
TJpon this hypothesis, then, when and how did it become 
hia ? All will agree that the instant he had reclaimed the 
materials from the unappropriated stores of nature they 
became " his own " ; that as fast as the work of conatruo- 
tion progressed the fruits of his labor became " hia own "; 
and that the instant it was completed it was hie watch. 
He would at once call it his. He would not """"""' 
himself or anyone else about it. The c 
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relation would arise immediately and spontaneously upon 
a conscious knowledge of the facts. If asked how these 
facts created this relation he could not tell. He could 
only answer that they did. All others, upon apprehend- 
ing the same facts, would instantly conceive the same 
idea, without being able to give any other reason for it 
The circumstances, character and habits of the man 
might be such that it would certainly be of no use to him, 
or even an injury both to himself and society; but this 
would not affect the right of property. All would con- 
cede that it was none the less his own. 

2. The conception is necessary. He could not avoid 
it or escape it. No one else could, upon a clear and full 
view of the facts. No one could have a clear mental 
grasp of the facts and conceive of the watch being the 
property of anyone else, or of its not being bis. The 
conception is not subject to the will. It \a absolutely 
certain — as clear and strong as the mathematical truths 
themselves. No evidence could disprove it. Too can- 
not convince a man that a straight line is not the short- 
est distance between two points, or that two parallel lines 
will ever meet if produced. 80 you cannot convince the 
owner of the watch that it is not his. Men may be de- 
prived of their property by force or fraud; oppreeaive 
government may prevent them from freely acquiring it, 
or refuse to vindicate their right to it, but they can never 
be convinced that the fruits of their labor are not right- 
fiilly theirs to possess and enjoy. They may enter into 
combinations to acquire and hold it jointly, in common 
or in trust; they may be bound to contribute a portion 
of it when acquired, in view of other relations, as for 
taxes and the support of children; they may forfeit it 
by crime ; but the distinct conception of individual prop- 
erty pervades all these complications. 
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3. It is universal. No race or class of men haa ever 
beeo known who did not recognize it. No state of 
society has ever been known in which it did not prevail. 
It arises in the weakest minds (if not idiotic), and is 
evolved ^ri passu with the earliest dawn of reason in 
childhood. The absence of it we call " kleptomania " — 
a species of insanity. Even if it be true (which we 
deny) that there are, or ever were, men so low in the 
scale of being as not to perceive this relation as a "right," 
it would not affect the case. It would only show that 
there is a stage of growth below which this power of 
perception does not come into activity. This may 
be seen in every child. Or it might show that the 
faculty, once operative, could be permanently paralyzed 
by depravity and brutality. But blind men are not 
proper tests of the laws of sight, or deaf men of the 
laws of hearing. The conception is the organic product 
of all normally developed human minds. Refusal to 
recognize it is universally a badge of malice. Such a 
man is a " thief" or a " robber," and is despised and 
punished as such. Gonsmsio omnium gentium lex naturiE 
■petanda est {Cicero Tusc. Disp., i. IS). And in this 
sense only, vox populi vox Dei. 

S. It is consistent with all other truth. Property is 
necessary not only to our comfort and happiuesa, but to 
our very existence. Every day we must have it. Com- 
fort requires much of it; happiness more. There is no 
casual connection between " necessity " and jural 
" right." But having been created with a necessity for 
it, and the world being a great treaaure-bouse for the 
supply of that want, we might expect that a wise and 
beneficent Creator would have endowed us with some 
method of discovering our right to poBsess and enjoy it, 
without resorting to a process of reasoning based upon 
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^H compact, tacit asaent or divine revelation — all of which 
^H would be impracticable. It is one of the founda- 
^* tion-atones of Boeiety. Its observance and enforcement 
produce order, harmony and peace; its violation pro- 
duces discord, enmity and war. Even extreme " social- 
ists " and "nihilists" (always, I think, to be classed 
with either criminals or lunatics,} only claim that it 
should be held in common. Kent says of the " sense of 
property " that " it leads to the cultivation of the earth, 
the institution of government, the establishment of 
justice, the acquisition of the comforts of life, the 
growth of the useful arts, the spirit of commerce, the 
productions of taste, the erections of charity, and the 
display of the benevolent affections." So apparent is 
this harmony that some of the most acute and learned 
Thinkers have made " the fitness of things," " the oature 
of things," and " necessity," the foundation of this and 
all other " rights." 

The same considerations which have been advanced 
in regard to the right of property will apply, muiatia 

Imutatidis, to all the established principles of justice. It 
will not be necessary, therefore, to repeat them in the 
following pages, as the more general and leading of 
those principles are outlined. We contend that, on a 
clear apprehension of a given state of facts, by a mind 
whose powers are sufficiently developed, and in a normal 
state of activity, it will necessarily postulate the right 
involved. We need not stay to argue that a necessity 
imposed upon the human mind by its Creator, to act in 
a certain way under a certain state of circumstances, is 
a law of its nature. We therefore arrive, irresistibly, 
at the conclusion that the " law of natural justice " is a 
"law of nature." It is one of the great basic laws of 
the world of rational beings. Its all-pervading presence, 
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its dynamic potency and its cosmic grandeur, are beyond 
the powers of the imagination to measure. The more 
thej are grasped the more they grow. As the three 
great static forces of gravity, cohesion and repulsion, 
acting according to fixed laws, under the guidance of an 
ever-present Will, have conducted the world of matter, 
subject to such wondrous propelling forces, through im- 
meaBurable periods of duration, from a beginning of 
almost boundless and chaotic fire-mist to a well-ordered 
system of planets; and our own planet through ita 
majestic transformations, adapting it successively to dif- 
ferent forms of life, fitting it in advance for that which 
was to follow, and finally for the dwelling-place of man ; 
and are still bearing it onward toward a future which 
we can dimly outline; so the three great laws of jural, 
moral and religious " right," under the guidance of that 
same omnipotent "Will, have gradually moulded and 
built up the incoherent and chaotic society of savage 
man to a civilized, comparatively well-ordered, highly 
diflereutiated and very complicated state of society, and 
are still shaping its lines of progress toward a future 
which the eye of reason can follow far, and the eye of 
faith can trace forever. Pay thy debt! Love thy 
neighbor ! Honor thy God ! 



OTHER THEORIES. 

THE UTILITARIAN THEORY.— This theory, represented 
in modern times by such eminent scholars as Bentham, 
Austin, Lord Brougham, Jas. Mill and J. S. Mill, is a 
very ancient one — so ancient that its origin cannot be 
traced. It was adopted by a distinct school of classic 
lawyers at Eome, and was doubtless taught in the Gar- 
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den of EpicuruB. It holda that the prineipleB of justice — 
which all admit to be immutabie — are only those social 
coordinations which men, in the eourse of long expe- 
rience, have found to be most expedient, as resulting in 
"the greatest happiness of the greatest number"; that 
as the efficiency of those rules of action to that end has 
gradually come to the knowledge of men, they have 
first yielded obedience to them as a matter of choice and 
interest, giving rise to general "customs"; that they 
have then combined to enforce these customs upon the 
refractory, giving rise to " customary laws " ; and finally, 
have formulated more or less of them into enacted or 
" statute " law. 

By far the ablest advocate of this hypothesis who has 
yet appeared, is the late J. S. Mill, to whose powers as a 
logical thinker all scholars delight to do homage. He 
admits fully the immutability of private rights. The 
theme of his essay on Liberty is, " The nature and limits 
of the power which can be legitimately exercised by 
society over the individual." He affirms that " the in- 
dividual is not accountable to society for his actions, bo 
far as they concern the interests of no person but him- 
self." * * * " The only part of the conduct of any 
one, to which he is answerable to society, ie that which 
concerns others. In the part which merely concerns 
himself, hie independence is, of right, absolnte. Over 
himself, over his own body and mind, the individual is 
sovereign." He also admits the right of the state to 
control the action of the individual within au undefined 
range which he calls "self-protection" — the prevention 
of "harm to others," For such actions as are preju- 
dicial to the interests of others, the individual is ac- 
countable, and may be subjected either to social or to 
legal punishment." * * * "All that makes exist- 
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ence valuable to any one, depends on the enforcement 
of restraints upon the actions of other people. Borne 
rales of conduct, therefore, must be imposed ; bj law in 
the first place, and by opinion on many things which 
are not fit subjects for the operation of law. What 
these rules should be, is the principal question in human 
affairs; but, if we except a few of the most obvioua 
cases, it is one of those which least progress has been 
made in resolving," The "very simple principle" by 
which he resolves this question is, " that the sole end for 
which mankind are warranted, individually or collec- 
tively, in interfering with the liberty of action of any of 
their number, is self-protection. That the only purpose 
for which power can be rightfully exercised over any 
member of a civilized community, against his will, is to 
prevent harm to others." 

In order to illustrate thegenesis of those rights of action, 
as to which " the individual is sovereign," and for the 
violation of which mankind are warranted " in interfer- 
ing with the liberty of action of any of their number " 
as a matter of " self-protection " and " to prevent harm 
to others," he selects the right to freedom of " thought 
and diaeussion." He asserts it clearly and forcibly. 
"If all mankind, minus one, were of one opinion, and 
only one person were of the contrary opinion, mankind 
would be no more justified in silencing that one person 
than he, if he had the power, would be justified in 
silencing mankind." After a long and moat instructive 
discussion of the effects and consequences of the sup- 
pression of free speech on the one hand, and liberty of 
speech on the other, on the individual and on society, he 
arrives at these four conclusions : 

"First — If any opinion is compelled to silence, that 
opinion may, for aught we can certainly know, be true. 
To deny this is to asaurae our own infallibility." 
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I" Secondly — Though the Bilenced opinion be an error, 
it may, and very commonly doea, contain a portion of 
truth; and since the general or prevailing opinion on 
any subject is rarely or never the whole truth, it ia only 
by the collieion of adverse opinions that the remainder 
^m of the truth has any chance of being supplied." 
^fe " Thirdly — Even if the received opinion be not only 
^B true, but the whole truth ; unless it is suffered to be, and 
actually is, vigorously and earnestly contested, it will, by 
most of those who receive it, be held in the manner of 
a prejudice, with little comprehension or feeling of its 
natural grounds." 

" Fourthly — The meaning of the doctrine itself will 
be in danger of being lost, or enfeebled, and deprived 
of its vital effect on the character and conduct ; the 
dogma becoming a mere formal profeasion, inefficacious 
for good, but cumbering the ground, and preventing the 
growth of any real and heartfelt conviction, from reason 
or personal experience." 

Hence, the individual has a right to free speech, and 
the state may, and should, vindicate that right by legal 
compulsion . 

As to this particular right it ia aafe to say that most of 
those who now recognize it never would have done so 
had it been necessary to reach it by the same adroit 
reasoning, and accept the utilitarian adaptationa which 
he lays down as the baais of it ; and, also, that all hope 
of its univeraal, or even general, recognition may be 
given up if these are necessary conditions precedent- 
Very few of " that miscellaneous collection of a few 
wise and many foolish individuals called the public" 
(Mill) will go through with this process of reasoning^ 
and atill fewer will reach the same conclusions. In 
regard to this theory as a whole, it will suffice, tor our 
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the 



following 

objections : 

1, It is not in accordance with every-day experience. 
A man exercises the right of freedom of speech, lawful 
or unlawful, because his love of truth and desire to ex- 
press it are such that he does it by an impalae which 
fear of the fagot or the headsman's axe cannot sup- 
press ; and, in doing so, he is conscious of a rightfulness 
of action which no utilitarian arguments are needed to 
prove, and none can disprove. He does not pass 
through the intellectual exercises of Mr. Mills' chapter 
on that subject. Few men are mentally strong enough 
to reason out either its truths or its errors. The same is 
true of all the more elementary principles of natural 
justice. Where the property rights of man are violated 
by oppressive government they may submit, but it is 
always with a sullen sense of wrong. They acquire 
property by the usual modes of purchase, creation by 
labor, or original appropriation, under the impulse of 
necessity so far as their daily wants are concerned, and 
from strong desire as to additional comforts and enjoy- 
ments. No argument is needed to convince, and none 
could make them doubt, that such property thereby be- 
comes absolutely their own. They pay their debts 
because they know they owe them, and are dishonest and 
dishonored if they do not. I have seen men weep 
because they could not pay their debts, though no per- 
son was suffering from their default. Subtle arguments 
may seem to show that the state would be the best 
custodian of all the children, but a man will yield his 
child only to force. As to political rights, men rebel 
when oppressed, and revolutions, bloody or bloodless, 
have regenerated the earth ; but they stop for no proofs 
as to utility. Our fathers begun the movement whose 
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&r-Bp reacting influeDce uo uiiud cau meaBure, and the 
fraite of which we are daily witaesBing all over the 
globe, by the declaration, "We hold these trutha to be 
self-evident." It is quite true that in the more delicate 
shadings, and intricate complications of justice, we 
call in the aid of utility as a test. Our courts do this 
every day. But this is because of our imperfect grasp 
of tangled facts and the dullness of our jural percep- 
tions. 

2. Except as to a few of the most obvious and Btriking 
rights there could never be any certain or established 
jural principles. "We by no means admit that " we can 
never be sure that the opinion we are endeavoring to 
stifle is a false opinion " ; that " the beliefs which we 
have most warrant for have no safeguard to rest on but 
a standing invitation to the whole world to prove them 
unfounded"; or that "to call any proposition certain 
whilst there is any one who would deny its certainty if 
permitted, but who is not permitted, is to assume that 
we ourselves, and those who agree with us, are the judges 
of certainty, and judges without hearing the other side" 
{Mill), But there are few questions of utility which are 
80 manifest as not to be open to argument. Even the 
general utility of the right of private property is denied 
by many, with great plausibility and popular effect. One 
of the most widely-read books recently published has 
for its leading purpose to show that there can justly be 
no private property in land. Indeed, there are uo recog- 
nized rights the utility of which has not been denied, 
unless it be some of the more Btribiug " absolute rights." 
The thing, therefore, which is just to-day may be unjust 
to-morrow, and vice versa, as men's views change as to 
what is " better for the general intereet of mankind," or 
" contrary to the general interest," or as " society is of 
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opinion that the one or the other is requisite for its pro- 
tection" {Mill). Mr. Mill himaelf saya : " We have only 
further to suppose a considerable diifusiou of Socialist 
opinions and it may become infamous in the eyes of the 
majority to possess more property than some very small 
amount, or any income not earned by manual labor." 

3. There could be no fixed principles at all. If utility 
makes right, it must do so in any special case, as well as 
where the public are concerned. If a man were on trial 
for larceny or robbery, and he could show that the per- 
son robbed was better off for losing his money — a not 
impossible case — it would be a good defense ; no right 
was violated. If indicted for murder and be could show 
that the person killed was reduced to " groan and sweat 
under the weary load of life " until he deemed it a bur- 
den and desired to be rid of it, this would certainly be 
a novel, but it would be a good defense. Who could 
say that any right was violated? Reverse the case. 
Money dishonestly acquired (morality and religion aside, 
which have nothing to do with this queation if the doc- 
trine we are considering is true), would be as conducive 
to the good of the individual as if obtained according to 
the received rules of honesty. This would justify theft 
and fraud wherever the conduciveneBs to individual good 
could be traced. It must be a comfortable doctrine to 
the convict with a halter about his neck, whose welfare 
might be to escape, and tiie thief behind prison bars, to 
whom liberty would be more useful. But Mr. Mill would 
say, it is only *' general utility " that makes right. When 
applied to an individual case it has none of this potent 
creative power. The special is not true, but when gen- 
eralized it becomes true. This reduces tbe famous doc- 
trine of Utility — " the greatest good of the greatest num- 
ber" — to what it is — force. Might makes Eight. 
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14. There could ordinarily be no auch thing as crimi- 
nality. Malice is the foandation of all just public 
punishnient. The malicious violation of the rights of 
one is a declaration of war ag&inet all; and bence it 
becomes a "crime" against the public. But malice, 
general or special, could never or seldom be proved; ouly 
in cases where the utility was too obvious to be disputed. 
It would always be open to the accused to plead that he 
did not believe in the general utility of the right 
violated. If this could not be disproved, restitution or 
compensation is all that could be required of him. It 
would be ouly a civil injury — an unintentional wrong. 
Society might, indeed, protect itself against these unin- 

Itentional wrongs by punishment, but it would be the 
protection of the lion against the lamb. 
5, Oar views of insanity would have to be modified. 
It is but a few months since a young man of high 
education and culture, in a neigboring state, shot and 
killed his mother and sister because he thought he was 
doing them a service. But little longer ago, in another 
Btate, a man killed his own children upon the same 
general theory. According to this doctrine, there was 
no ground to impute insanity. The slayers may have 
been correct. " A clergyman of respectable bearing 
and great ueefulneBs abstracted from book-shops and 
stalls hundreds of copies of the bible, perhaps for the 
purpose of distribution," and it was called kleptomania. 
According to this theory it should have been called 
mistaken views of utility. The dictionary would need 
to be revised. 

6. It wonld warrant horrors from which our minds 
■revolt. If a starving polar exploring party could save 
the lives of the remainder by kiUing and making food 
or three of their number, it would be right. 
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by destroying a score of lives of infected persons the 
ravages of a plague could be stopped, it would be right 
if eonduciveneas to the "greatest good of the greatest 
number " creates the idea of right. 

7. But this doctrine is founded upon false premises. 
It has never been shown to be true that general utility 
would be invaded by appropriating a portion of the 
abundance of the very rich, beyond an amount which 
might be fixed, to relieve the wants of the suffering 
poor in times of business depression and panic ; to cover 
into the public treasury the larger portion of the miser's 
horde and the " corporation wreckers' " immoral gains ; 
to allow every man to take as many wives and have as 
many families as he could comfortably provide for; to 
prohibit the poor from marrying or take their chil- 
dren from their custody; to greatly restrict the right 
of testamentary disposition ; to increase rather than 
abolish the disabilities of married women; to "expose" 
feeble infants and decrepid parents ; to permit infanti- 
cide, public blasphemy and obscenity; to deny to all, 
except the cultured few, any share in the work of gov- 
ernment; or to do many other things now admitted to 
be wrong. Herein lies the destructive explosive power 
concealed in this doctrine. It is the food upon which 
socialism, communism and nihilism live, and, unfortu- 
nately, exhibit a phenomenal vitality. During the famous 
French Revolution, fearful havoc was made of all the 
rights of life, liberty and property; yet the wisest are 
willing to admit that " general utility " was much pro- 
moted by some of its worst outrages. Were they there- 
fore right and proper to be repeated ? The advocates of 
this doctrine are sadly unaware that they are depositing 
explosive materials under the foundations of society. 
When the question of slavery was being weighed in the 



THE AMERICAN THKOBT OF QOVERNMEHT. 



I balance among us, the principle of general ntility was 
appealed to with embarrasBing, and, on that ground, 
unanswerable effect; but the convincing and finally 
prevailing reply waa, there is a higher law than that. 
"When oar national government was to be saved or lost, 
Qtility was little referred to (though so clear as to be 
always in view). Causeless rebellion is a violation of 
the natural right of just government ; aud this was the 
ground of suppression. "We would not have presumed 
to resort to such bloody coercion, merely on grounds of 
utility. Id short, considerations of right often override 
all those of utility, both in public aud ia private life. An 
individual sacrifices hia life, with all private utilities, for 
his country, the good of his fellow-man, or the vindica- 
tion of a principle of right or honor; bo the aggregate 
of individuals — the atate — sometimea sacrifice meaaure- 
leaa public utilities for right aud justice. England has 
but juat eacrifieed milliona of money and many precious 
lives in the fruitleaa effort to reacue one, and a noble 
one, of her citizens. It waa only after many long years 
of suffering, worse than before, that the utilitiea of that 
revolution which separated us from our mother country 
began to appear. We made war to resist a right of 
search, which did the general public no barm. "We 
braved au old nation in one of her ports to rescue a 
single citizen. Yet the justice of these things is not 
questioned ; nor their general utility claimed. The fact 
is that some of the established principles of right have 
never been claimed to be conducive to general utility ; 
and none have been shown to be so, throughout the 
range of their application. It is quite true that in dimly 
sten, OP complicated cases, we appeal to utility to con- 
form, or inform, our sense of right ; but it is also true 
that, in clear cases, the conviction of right overrides all 
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consideration B of ntility. The latter is only an addi- 
tional lact which, clearly seen, expedites and emphasizes 
the affirmation of right. 

Finally — What " right " has society to enforce its own 
general ntility any more than each individual to enforce 
his own, 80 far as he may have the power ? The only 
answer that can be given, without resorting to or admit- 
ting some other tiieory, is that might makes right. 

Mr. Austin was one of the most learned, acute and 
penetrating-minded men of all those who have advocated 
this theory. He saw these difficulties, in some measure, 
and endeavored to adapt the hypothesis to them. lu 
his bands it takes the following form : 

1. " Of the divine laws, or laws of God, some are re- 
vealed or promulgated, others unrevealed." 

2. The latter, " we may know, if we will, by the light 
of nature or reason," * * * « from the goodness of 
God and from the tendencies of human actions." 

3. " The tendaiqf of a human action thus understood is 
the whole of its tendency — the sum of its probable con- 
sequences, remote and collateral as well as direct, in so 
far as they influence the general happiness." * * * 
" We must not consider the act as if it were single and 
insulated, but must look at the class of actions to which 
it belongs. The question is this : If acts of the class 
were generally done or generally foreborn or omitted, 
what would be the probable effect on the general hap- 
piness or good ?" 

4. " God designs the happiness of all his sentient crea- 
tures. * * * Knowing the tendencies of our actions, 
and knowing His benevolent purpose, we know His tacit 
commands." 

5. " We are forced upon a further inference, * * * 
that He enjoins and forbids them by a general and in- 
flexible rale." 
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^U 6. " A BeotimeDt of approbation or dieapprobatioQ is 
V ineeparably connected " in our minds with the belief 
" that acts of a class or description are enjoined or for- 
bidden by the Deity," upon " the thought or conception 
of such acts." (Not far from our own ground, certainly.) 

tin regard to this phase of the doctrine (which does not 
aeem to have been accepted by his pupil. Mill, who goes 
back to its ancient form), we may remark — 

1. It changes the ground of obligation from utility to 
the will of God, and makes the former only the " index " 
of the latter, and only a " probable " index. There are 
no certain rights. 

2. There are very many sincere and learned men who 
have never been able to convince themselves as to the 
being of a personal and benevolent God. As to them 
there could be no such thing as legal or moral obliga- 

Ition ; and no law but human law — or Hobbes' law of 
force, 
3. It abolishes all distinctioa between jural, moral 
and religious right as the warrant for human law. The 
state would be a huge church, and should enact as its 
own the laws of morals and religion, 

4. But this, too, rests upou a false basis. To say that 
because the probable result of generally doin^, or for- 
bearing to do, certain acte would be general utility, 
therefore God has commanded or prohibited all that 
class of acts, is putting a strain upon logic that it will 
not bear. It ia fallacious reasoning. Utility, as proof 
of the will of a benevolent God, would go no further 
than the utility was not only probable but evident, 
beyond question. This makes hia modified theory ob- 
noxious to most of the former objections. He is more 
correct iu saying that, " unless the terms of a theory 
ean be resolved into particular truths, the theory ia 
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mere jargon, a coil of those Benseleaa abstractions which 
often ensnare the instraeted, and betray the ignorant." 
He admits, also, that " there certainly are * * * 
anomalo^is cases " where " the mischief of following the 
rale may outweigh the mischief of breaking it." 

THE HISTORICAL THEORY.— The only other adverse 
theory which appears to have vitality at the present day 
has been called the Historical theory; repreaenled by 
such learned and able writers as Sir H. Maine, Prof. 
Sheldon Amos and Dr. Pollock. We fail to get from 
them any definite genesis of the universally recognized 
principles of justice. They have, with patient industry 
and great erudition, investigated the history of some of 
the doctrines of jural law as of other elements of law. 
They have explored all attainable knowledge of the 
early stages of political society. But they appear to be 
content with this, and do not offer or, as it appears to 
me, attempt to offer any solution of the problem. Their 
doctrine appears to be that of "growth," or hiatorie 
development. That no injustice may be done we will 
let them state their own propositions. Prof. Amos ac- 
counts for the origin of jural principles as follows 
(Science of Law, page Zl) : 

" Society * * * jg from first to last a subsisting 
organization made up of constituent groups reciprocally 
acting and re-acting upon one another. The elemental 
forma and tokens of this organism are family life, 
ownership and government" — "elemental iuetitutions 
which may be looked upon not in any sense as the 
creation.of law, but as existing independently of law." 
* * * "It is difficult to say that anyone of these 
original elements has precedence in point of time over 
any one of the others. It is more true to say that when 
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I once tbej are all found to be in ezietence, the state has 
then and there come into being. A very short time 
passes before another element — that of contract — im- 
plied in all progressive industrial cooperation, also 
comes to the snrface," (In fact, contract also appear- 

Iin the earliest discoverable stage of society.) 
In this "primitive state" government is "spontar 
neons " in its " arbitrary action," and " resembles what 
is now called Administration rather than law." Never- 
theless law exists "in the immature form of regulated 
nsage; * * * the regulator and the guide of the 
other institutions with which it is contemporary, but in 
no sense their parent or solitary guardian." " The large 
bulk of rules which are, in practice, observed, are ac- 
cepted without thought or criticism. They form part of 
the inseparable consciousness of the people, and pre- 
scribe the same sort of natural limitations to their activ- 
ity as do the conditions of time and space and the 
inevitable accidents befalling human nature." (He does 

»not deem it important to explain how these "rules" 
eame, originally, to assume the form they do; or how 
tbey come to be part of "inseparable consciousness" 
and " accepted without thought or criticism"; or how 
they become as "inevitable" in limiting conduct as 
" time and space." And thus he starts out with a very 
complete system of " rights," political as well as private, 
in active exercise and enjoyment.) 

These "desultory and uncertain customs" are trans- 
formed "into fixed rules" by "the decisions which are 
constantly demanded for the purpose of ascertaining, for 
a practical purpose, the true purport and extent of an 
alleged custom " — decisions of " a casually selected arbi- 
trator, or of a permanently constituted village council, 
or of some foreign and remote authority specially invited 



^ 



44 



TEE BOIENCE UF LAW, AOCORDINQ TO 



to interpose. The grounds of the decisioa may be either 
the personal memory of the judge or judges, as atored 
with past recollections and hearsays, or a view of general 
expediency, or considerations purely analogical in their 
nature." * * * "The process of a legal controversy, 
ao far as it takes place before a public tribunal, affords the 
only occasion on which — in primitive communities, at 
all events — public attention ia arrested by the presence 
of law." « * * "The decision is something more 
than the custom which it is called to interpret and 
solidify. It furnishes the first of what may be styled a 
secondary range of customs ruuning parallel with the 
original and actual ones. It becomes a precedent itself, 
and, from the particulars of its form and the solemnity 
of the circumstances out of which it has sprung, is likely 
to outweigh in authority the original material on which 
it is based. It needs only the complete institution of 
Q-overnment, and the recognition and public authoriza- 
tion of the judge, to perfect the truly legal character of 
these occasional decisions" {pages 50, 51). (As these 
" uncertain customs " existed in the form of " regulated 
usage " and " part of inseparable consciouBneas," it would 
seem that they were already " fixed rules ; " that the 
ground of the occasional decisiou would be the custom 
itself as nearly as it could be ascertained. It would be 
reatricted and followed only to the extent it was under- 
stood to define the custom, which indeed would be its 
object.) 

This " recognition and public authorizatiou " results 
from the tendency to violence in society. "It is thus 
only when its peaceful order is violently broken that a 
new-found conscioueneas of disorder hriugs with it the 
first craving after conacious order. A vindication of 
the existence of this order ia sought for, and the public 
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I vindication by the judge, after careful and solemn 
inquiry, reaalta in creating for all the beholders a new 
realm of conscious law." * * * " '£\jq judge can 
rely, and must rely, more upon ancient precedent than 
aught else in elaborating his decision. He becomes more 

tand more frequently and regularly assisted in his work 
by a number of persons permanently connecting them- 
fielves with his court, and making it the special and con- 
tinuous occupation of their lives, punctiliously to record 
the ceremonial and decrees of the court. * * * The 
purpose of law itself, as a subordinate instrument of 
human well being, la lost sight of, or, if ever noticed, is 
rapidly forgotten. The preservation of the old and the 
repetition of the familiar, become the sole considera- 
tions which operate on the minds of judges, of the 
attendant ministers of the courts, of suitors, and of 
spectators." 

Now it appears to me that the learned author must be 
familiar with a ground of decision vastly different from 

»mere precedent. Almost at random I turn to an old 
case in the courts of his own country, {Pasley vs. Freeman, 
3 T. a. 51,) and find a famous English judge, in dis- 
cussing the merits of a case, saying : " I do not recollect 
that any such case was cited ; but if there were any 
Buch to be found, I should not hesitate to say that it 
couid not be law ; for I have so great a veneration for 
the law as to suppose that nothing can be law which is 
not founded in common sense and common honesty." 
And alluding to another case, he says: "The same ob- 
jection (that this is a new ease) might, in my opinion, 
have been made with much greater reason in the ease of 
Coggs vs. Barnard, 1 Balk. S6. * * * And indeed 
the principle of the case does not, in my opinion, seem 
BO clear as that of the case uow before us ; and yet that 
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case has already been received as law," That ia, it 
would not have been " received as law " if it had not 
been found in conformity with " common sense and com- 
mon honesty"; which have been the vital force and 
have, as such, determined the laws of growth of the 
jural element oi the common law. And indeed "they 
form part of the inseparable couaciousuess of the people, 
and prescribe the same sort of natural limitations to 
their activity as do the couditiona of time and apace." 

Bach of the above casea waa the fountain-head of a 
rale of law, which was before only a natural precept. 
They illustrate clearly the mode in which most of those 
principles have become law. "Common aeuse and com- 
mon houeaty" dictated a rule of action. Honest and 
careful men followed it. A knavish or ignorant man 
violated it. He was arraigned before some kind of 
tribunal. He waa decided to be justly arraigned, and 
was held reaponsible, by the compulsory application of 
some appropriate kind and measure of relief. The 
ruling commended itself to " the inseparable conscious- 
ness of the people." There was a recurrence of similar 
cases. The ruling was followed, becauae it was approved. 
It became law. This view accounts for the pbeaomena 
of history, early and recent. The " tiiemiatea " and 
" dikai " of Honiier, the primary " reaponaea " of a juris- 
conault, and the "actions" of a Roman prsetor, do not 
eaaentially differ from the leading judgments of an Eng- 
lish court. Of course it must be borne in mind that 
mere laws of procedure and structural lawa, so tar as 
they have grown up under the moulding hand of the 
judge, have been largely shaped as above outlined by 
Prof. AmoB. These are only means to an end; the 
nuzchinery by which the principles of justice are vindi- 
cated, and are not here in discussion. The famous 
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^K « fictions " by ■which courts of common law broke 
^p through the hardening cruat of procedure, and en- 
^ larged their structural jurisdiction, belong mostly, if not 
wholly, to this branch of law. The neglect of this dis- 
tinction has led to much of the confusion of thought 
»and diversity of opinion. But if the principles of jus- 
tice have no determining factor, and are only the result 
of " desultory customs," modified and amplified by 
" occasional decisions," and solidified into " fixed rules " 
by the judge who blindly follows " ancient precedents," 
then they are mere creatures of time, place and cireum- 
fltance. The existing law in each particular age and 
country would be the standard of justice for that age 
and country. When men and women were burned and 
drowned for their religious opinions, it was just to do 
BO. An act which is unjust in England, may be just in 
Tasmania, and vice versa. It would be wrong for us to 
"expose" aged parents and superfluous children, and 
get rid of them by starvation, but it was right ill the 
day and land of Homer. 

It is true that the common law courts insisted that any 
new principle adopted should come within the scope of 
some more general precept previously recognized. In 
PasUy V8. Freeman, supra, the same judge, in answer to 
the objection that " this is a new case, and that there is 
no precedent of such an action," says that " where eases 
are new in their principle, there I admit that it is neces- 
sary to have recourse to legislative interposition in order 
to remedy the grievance ; but where the case is only new 
in the instance, and the only question is upon the appli- 
cation of a principle recognized in the law to such new 
case, it will be just as competent to courts of justice to 
apply the principle to any case which may arise two 
centuries heuce as it was two centunea ago. If it were 
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not, we ought to blot out of oup law books one-foartb 
part of the eases that are to be found in them." But 
this presented no difficulty. The Roman lawyers found 
the whole jural code embodied in the three precepts, 
"to live honestly, to render to every one his own, and 
to hurt nobody." And our own courts have evolved 
from the terms, " life, liberty or property," the whole, 
OP nearly the whole, of the same body of law. (^PeopU 
vs. Marx, 99 N. Y. 386, and eases.) Some thousands of 
" overruled cases " attest the weight of precedents sim- 
ply as such, and the strength of the rule termed stare 
decisis. It is the duty and custom of a court of laet 
resort to overrule itself when found to be clearly in the 
wrong — as of a Legislature to repeal a bad law. ( Thaw 
vs. Ritchie, Sup. Q. B. C, Mb. 1, 1886, Cent. Rep. I., 
19, S4B). 

The body of law known as Equity, forms no exception 
to our theory. There is a very prevalent impression 
that there ia some essential difference between the prin- 
ciples of equity and those of jural law. These two 
branches of jurisprudence are sometimes set in oppoal- 
tiou to each other; and equity is said to be, in some 
especial sense, "addressed to the conscience," and to. 
belong "rather to the science of morals than to juris- 
prudence." {Wil Eq. Jut. SS, last Ed.) This is in no 
sense true. The principles of equity, distinctively such, 
are only those jural principles and pules of construction 
which have more recently acquired the force of law, — 
in England and America (generally speaking as to the 
latter) through the agency of a separate court. " Equity 
jurisprudence * * * jg that portion of remedial 
justice which is administered exclusively by courts of 
equity" [1 Siori/ Eq. § ^5); "a portion of justice or 
natural equity not embodied in legislative enactment, or 
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IiQ the rules of common law " ( Wil. Eq. Jur. 37). It ia 
qnite aa "positive law" as any other. Indeed, these 
terms " positive law " seem to have no definite meaoing, 
though BO much used. There ia no negative law, and 
jural principlea are not civil law until made bo. The 
cause and origin of that separate juriadiction are an 
alluring topic; but its fascination must be here reeiated, 
further than to say that there is no necessity for it. It 
was not so in the Roman judicial system, and, I think, 
has been rather the exception than the rule. The separa- 
tion is rapidly dieappearing. Theae two bodiea of law 
have always overlapped each other, and the border laud 
has been a continually advancing common territory. 
What was equity yesterday is common law to-day — 
principles first established in the former being adopted 
by the latter. It is deemed not too much to say that 
the day is not remote when there will be no distinction 
between the two bodies of law, except to the extent that 
diflerent modes of procedure and kinds of relief may 
exclude each from the territory of the other. 

Mr. Pollock says : " The general idea of the historical 
method may be summed up in the aphorism, now 
familiar enough, that institutions are not made, but 
grow." But everything that grows must do so as the 
result of some force or forces which cause growth, and 
perhapa some other force or forces which determine the 
form of growth. In the physical world there can be no 
motion without propelling force, and no motion in a 
definite curve without some other force to fix the curva- 
ture. So, in the rational world, there can be no action 
without a motive power adequate to produce it, and no 
action according to a fijxed rule without a motive power 
adequate to determine the rule. Now it is precisely 
these cauaea of the immutable Jural precepts which legal 
4 
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science aeeka. We find tbem in the essentia] jural char- 
acter of men. The Utilitarians find them io the aniform 
adjostmente of ntility empirically ascertained. Where 
do the writers of the school under coDsideratioD find 
them ? Mr. Pollock further says : " Publicists of the 
historical school seek an explanation of what institutions 
are, and are tending to be, more in the knowledge of 
what they have been and how they came to be what they 
arc, than in the analysis of them as they stand," Now 
there is no dispute between the different schools, so far 
aa I am aware, as to those plastic institations which are 
moulded by the fluctuating elements of economic law. 
The conflict is confined to the field which we call nataral 
justice. How did these jural conceptions come to be 
what they are? Why are the "rudimentary jural ideas" 
universally the same in every primitive society ? Why 
do " they contain, potentially, all the forms in which law 
has subsequently exhibited itself?" {Maine.) Why has 
the degree of their development toward a common stand- 
ard always marked the stage of civilization ? Why do 
they tend to become absolutely uniform as civilization. 
advances ? la his only reply " growth " ? Or must we 
find it in that of his hypothetical Englishman, who can- 
didly aays: "We confess that we know very little of 
your transcendental philosophiea, and care less " ? 

Sir H. Maine speaks of Montesquieu aa follows .- " The 
eighteenth century was half over when the most critical 
period in the history of natural law waa reached. Had 
the dieouBsion of the theory and of ita consequences con- 
tinued to be exclusively the employment of the legal 
profession, there would poaaihly have been an abate- 
ment of the respect which it had commanded; for, by 
this time, the Esjmt des Lois had appeared. Bearing, in 
some exaggeratioua, the marks of the excessive violence 
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rwith which its author's mind had recoiled from asBump- 
tione uBuaily auft'ered to pass without serutioy, jet ahow- 
ing in some ambiguitisB the traces of a desire to com- 
promise with existing prejudice, the book of Montes- 
quieu, with all its defects, still proceeded ou that histori- 
cal method before which the taw of nature has never 
maintained its footing for an instant. Its influence on 
thought ought to have beeu ae great as its general popu- 
larity; but, in fact, it waa never allowed time to put it 
forth, for the counter-by pothesie which it seemed des- 
tined to destroy passed suddenly from the forum to the 
street, and became the key-note of controversies far 
more exciting than are ever agitated in the courts or the 
schools " {Aricient Law, Chap. III). Mr. Pollock writes 
of the same great thinker in very similar terms {History 
of the Science of Polilics, Chap. VI). 

"With great hopes, therefore, of being able to discover 
therefrom the theory of this modern school, I have re- 
examined that most famous work of Montesquieu. In 
his initial chapter he plants himself upon the law of 
nature quite as distinctly as it would be possible to do. 
" Particular intelligent beings may have laws of their 
own making, but they have some likewise which they 
never made. * * * Before laws were made there 
were relations of possible justice. To say that there is 
nothing just or unjust but what is commanded or for- 
bidden by positive laws, is the same as saying that before 
the describing of a circle all the radii were not equal. 
We must therefore acknowledge relations of justice 
antecedent to positive law by which they are estab- 
lished." He illustrates these antecedent relations of 
justice by comparing them to the laws of the physical 
world. " But the intelligent world is far from being so 
well governed as the physical. For though the former 
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has also its laws which, of their own nature, are invari- 
ble, yet it does not conform to them so exactly as the 
physical world. This is because, on the one baud, par- 
ticular intelligent beinga are of a fioite nature, and con- 
sequently liable to error; and on the other, their nature 
requires them to be free agents. Hence they do not 
steadily conform to their primitive laws; and eveu 
those of their own instituting they frequently infringe." 
* » * "Formed to live in society, he might forget 
his fellow-creatures; legislators have therefore, by polit- 
ical and civil laws, confined him to his duty." * * * 
"Antecedent to all these laws are those of nature, bo 
called because they derive their force entirely from our 
frame and being." Here is a clear adoption of the prem- 
ises, that (1) the natural state is that of society; (2) that 
society is subjected to certain natural laws, or principles 
of justice, which are immutable; (3) and that human 
laws are made to "establish" these "relations of jus- 
tice." He then announces as what he has " undertaken 
to perform in the following work," to show that "the 
political and civil laws of each nation," {by which he 
clearly means the formulated law, organic or statute, in 
which sense the word leges was always used in the 
Homan law, to the study of which he was devoted,} 
"should be adapted in such a manner to the people for 
whom they are made, as to render it very unlikely for 
those of one nation to be proper for another ; * * * 
to the nature and principle of the actual, or intended 
government; * * * to the climate of each country; 
to the quality of the soil; to its situation and extent; to 
the manner of living of the natives, whether husband- 
men, huntsmen or shepherds; ■" * * to the degree 
of liberty which the constitution will bear ; to the re- 
ligion of the inhabitants ; to their inclinations, riches, 
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□amber, commerce, manners and customs." It would 
be difficult, even at this day, to better compress, in brief 
terms, the scope of Political Economy or Politics on the 
one hand, and of the Science of Law on the other, 
according to our owu theory. Throughout his work I 
do not find that he anywhere departs from his theory ao 
laid down. He deals largely in the history of law, and 
the conflicting laws of diflereut nations, which is one of 
the appropriate labors of every Economist, many of the 
effects of particular projects of law being learned only 
from experience. If, then, the theory of Montesquieu 
is that of the modern Historical school, I cannot but 
think that when this terrible infant, before which the 
theory of a law of nature " has never maintained ita 
footing for an instant," shall have fully discovered ita 
linearaentB, it will recognize its identity as only a stal- 
wart Bcion of a very ancient House ; of vigorous acholar- 
ship and progressive energy, for which all honor to 
whom honor is due. 

Herbert Speucer, the tireless and incomparable student 
of history, appears to occupy a somewhat uncertain atti- 
tude with reference to this question. He evidently real- 
izes the unsatisfactory and imperfect results of this 
theory. In his most recent work, " The Man vs. the 
State," last chapter, he has attempted to give an exposi- 
tion of the origin of "rights," with the following 
results : 

1. " The individual has some rights which are valid 
against the community." He fully recognizes the immu- 
tability of jural principles. 

2. " The original source of this truth " must be found 
in "the laws of life": — "the genera! conditions to 
individual life; and * * * the genera! conditions 
to social life." "Animal life," including man, requires 
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food and the freedom of action neceeaary to obtain it. 
"The conception of 'natural rights' originates in recog- 
nition of the truth, that if life is juatifiable, there mast 
be a justification for the performance of acta essential 
to its preservation ; and therefore a justification of those 
liberties and claims which make these acts possible. 
Those who hold that life is valuable, hold by implication 
that men ought not to be prevented from carrying on 
life-sustaining activities. If it is said to be ' right ' that 
they should carry them on, then, by permutation, we 
get the asaertion that they 'have a right' to carry them 
on." (So far we have only 'iiecessitks, which are not 
" rights," as we shall have occasion to show in consider- 
ing that doctrine. And the range of necessity is exceed- 
ingly narrow compared with the great body of jural 
principles.) 

8. " Among those who are in close proximity, and 
even at some distance apart, the doings of each are apt 
to interfere with the doings of others, and mutual limi- 
tatiou is necessitated." This necessity causes conflicting 
claims and demands, which, if not assented to, are 
defended by force. Both between primitive groups, and 
individuals within groups, " there is ever a tendency for 
the stronger to aggress on the weaker; yet, generally, 
conseiousnesB of the evils resulting from aggressive con- 
duct serves to restrain"; and, "habitually there come 
to be established" those limitations which are so neces- 
sitated. " Mutual limitation of activities originates the 
ideas and sentiments implied by the phrase " uatural 
rights." "Thus * * » while the positive element 
in the right to carry on life-sustaining activities origi- 
nates from the laws of life, the negative element, which 
gives ethical character to it, originates from the condi- 
tions produced by social aggregation." 
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4. "By the life of the society the same leaaon is 
taught." The chief motive to society ia " experience of 
the advantages to be derived from cooperation. The 
posaihility of that vast elaborate industrial organizatioii 
hy which a great nation is sustained," " depends on ful- 
fillment of contract, tacit or overt," and of course free- 
dom to make them. " Breach of contract ia indirect ag- 
gression. " " Thus, then, it reeulta that, to recognize and 
enforce the rights of individuals, is at the same time to 
recognize and enforce the conditions to a normal social 
life." "It turns out that those cooperations in which 
all can voluntarily unite, and in the carrying on of which 
the will of the majority is rightly supreme, are coopera- 
tions for maintaining the conditions requisite to indi- 
vidual and social life." And so he arrives at "those 
assertions of claims and recognitions of claims which 
naturally originate from the individual desires of men 
who have to live in presence of each other," which " are 
valid against the community." 

5. "In respect of all measures for maintaining those 
conditions under which the business of life can be car- 
ried on and its satisfactions obtained," to wit, those 
"claims and recognitions of claims," every one will 
agree to cooperate, and, by impSication, will agree to 
submit to the will of the majority in all questions thence 
arising." 

6. "The Utilitarian theory, as commonly held, is not 
true. * * * It ia implied that utility is to be directly 
determined by simple inspection of the immediate 
facts and estimation of probable results ; whereas utili- 
tarianism, as rightly understood, implies guidance by 
the general conclusions which analysts of experience 
yields. * * * Current utilitarianism shows inade- 
quate consciousness of natural causation. The habitual 
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thought is that, in the abseace of some obvious impedi- 
ment, things can be done thia way or that way ; and no 
question is put whether there is agreement or conflict 
with the natural working of things." 

In all this I find nothing but a mixture of ueceaBity, 
utility and "growth;" all of which are elsewhere con- 
sidered. 



THEORY OF NECESSITY.— The theory adopted by Presi- 
dent Woolsey is that of Necessity. " Everyone has a 
right to be what he was meant to be." " He cannot be 
a man without" all these rights (PoliC. Phil, Vol. I, Sec. 
6). It must be conceded that no man could grow ap 
to the full stature of manhood without facilities for the 
exercise of all the faculties of his nature ; and that he 
could not have such lacilitiea without the enforcement, 
to a considerable extent, of the relations of justice. 
But the range of this necessity is much short of the 
provisions of the great law of justice. Precisely where 
that limit is we are not concerned to inquire, but mea 
of the highest intellectual, moral and social powers and 
characters have appeared in ages and countries where 
the enforcement of the law of justice was very far from 
covering its present admitted area. The world has seen 
few, if any, men of greater thinking powers than Aris- 
totle, Plato, Euclid and Cicero, whose thoughts we con- 
tinually repeat; few moralists better than Confucius, 
Mencius, Mohammed, Socrates, Epictetus and Seneca; 
few rulers better than Antoninus and Alfred. But, if 
the fall measure of what is claimed, or intended to bo 
claimed, be granted, thia theory does not account for 
the origin of rights. The proposition that " every man 
has a right to be what he was meant to be," must be 
much qualified. He might be meant to be something 
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fvery wrong. This gives Satan and hopeleasly bad men, 
according to some conceptions of them, a very high 
character. In fact, no man is, or can be, what he was 
" meant to be." But, if he was, or could be, the right 
so to be would not follow from the intended ends of his 
being. There is no causal connection between " neces- 
sity " and jural right. Food ia neceaaary to life, but men 
have starved in sight of it, without any jural right to 
take it. Assuming an infinitely wise and benevolent 
Creator, we are warranted in assuming that, having 
ordained the ends. He would also ordain the means; 
and, finding the means at our hands, that He meant 
we should use them. But this resolves the doctrine of 
Necessity into the will of God as manifest in theadapta- 

Ption of certain means to certain ends — by utility. Here 
we become involved in all the difficulties we found with 
the utilitarian theory, which need not be repeated. It 
is indeed true that "rights" are founded in the will of 
God, bat we thauiifully believe and insist that He has 
given us a more direct and infallible means of kuowiug 
what they are than utilitarian fitness, even when, owing 
to the limited state of our faculties, we are compelled 
to invoke the assistance of that evidence. 

The hypothesis of "Order" [Jouffroy), "The fitness 
of things " {Clark), and " Conformity to the true nature 
of things," I regard as all the same, and as being re- 
ducable to that of Necessity, which, aa we have seen 
above, resolves itself into utility, as understood by 
some of its advocates. President Woolsey has made 
this scheme of thought more lucid in the process of 
naturalization, but it appears to me subatautially the 



1 



68 



THE SCIENCE OF LAW, ACCORDINa TO 



THE SOCIAL COMPACT.— Tbe theory of " the Social Com- 
pact" deserves mention chiefly by reason of its ancient 
origin, its long and wide acceptance in former times 
even by the ablest acholars, the important part it has 
played in history, and because it probably still lingers, 
in a miaty and undefined way, in the minds of many 
men who have not cared to give any special attention to 
this subject, and have absorbed its somewhat plausible 
ideas from the literature of other topics throughout 
which they are still widely disseminated. Its origin is 
too far in the past to be discovered. It crops out in 
ancient classic poetry, and was then apparently an ancient 
doctrine. It was adopted and followed, with consider- 
able variations, by many of the most eminent writers of 
England and the continent of Europe, and was moat 
fully elaborated by Kousseau. It assumes that the 
original and natural state of men was that of isolation, 
in which there could be no collision of interests or 
desires, and all could do as they would, which was 
their " natural liberty"; that by common consent they 
came together into society; and that in consideration of 
the benefits of society they entered into a compact, each 
renouncing in part the freedom of action enjoyed in such 
alleged state of nature, and agreeing to the relations 
deemed necessary and proper to society. Both the 
social condition and the political condition, called the 
state, were the result of contract — pactum civile funda- 
meniale. By this composite contract the people who 
entered into it established (1) the schedule of rights, 
obligations and responsibilities which should be enforced 
among men ; (2) the purposes, and thereby the limits of 
government; (S) the general structure of government, 
and (4) the person or persons in whom the powers of 
government should be vested, and thereby the peraoQa 
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^H who Bhonld be Babjects, The sovereign (one or more) 
^B agreed to obeerve the purposes, limits and form of gov- 
ernmeat — pactum ordinationis. The people agreed to 
obey the sovereign, so acting — -pactum subjectionis. The 
people agreed among each other to observe the schedule 
of private and political rights — pactum unionis. And 
this contract was said to be legally binding on all the 
Bueceasors of the original makers of it, both rulers and 
ruled. 

In this hypothetical state of nature, it is apparent that 
the appetites, passions and desires of men would pre- 
scribe some kind of law of conduct. Hunger would im- 
pel them to seek food, and to seek it by only such rules 
of action as would secure it; the senses of sight, taste and 
smell would furnish guidance as to what was proper and 
enjoyable food; sated appetite would put a stop to the 
act of eating. So of all other appetites and desires. 

I This theory ignores the social character of men which 
makes society natural, and the jural character of men by 
which law becomes natural; the purpose of the theory 
being to account for otherwise what are only explained 
by these. It is manifest, also, that these rules of con- 
duct would be in some sense " natural laws" ; the word 
"law," however, being used in a biological and not a 
jural sense. These are what I understand Mr. Spenser 
to mean by the " laws of life." This " natural liberty " 
would " consist properly in a power of acting as one thinks 
fit, without any restraint or control, unless by the law 
of nature." Whenever individual interests came in 
conflict, there would be no arbiter but personal strength 
and prowess. Herein is Hobbea' " natural state " of 
war. 

But " the sense of their wants and weaknesses " 
brought and keeps men together in society, and " demon- 
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stratea the iieeessity of this union." "Every man, when 
he enters into society, gives up a part of his natural 
liberty as the price of so valnable a purchase," and this 
is what ia meant by "the original contract of society." 
Bot "when civil society ie once formed," something 
more is found to be necessary. The contract is one of a 
multitude of intricate terms and conditions. AH will 
not remember them, or understand them, or obey them. 
There must be some agency to formulate, interpret and 
enforce them, — a government to fnake and administer 
"laws." They therefore in some manner agree apon 
such an agency, and " political or civil liberty" becomes 
"no other than natural liberty, so far restrained by 
human laws (and no farther) as is necessary and expe- 
dient for the general advantage of the public." And 
this is the original compact of government; the whole 
constituting the "social compact. By some authors the 
whole is conceived of as a single and cotemporaneous 
compact; by others as two distinct compacts, corres- 
ponding with private and public law; whilst by others 
the first only is deemed matter of compact, and the 
latter " of course results " as ^ necessary to preserve and 
to keep that society in order." 

It is sufficient to say of this venerable dogma that, 
as a whole, it was impossible, the multitude of legal 
principles having never been known to either rulers or 
ruled aa individuals, and who could not, therefore, have 
agreed to them; aa a matter of history it was nonsense, 
no such pact having ever been made, as admitted by all 
later writers; as an amiable attempt to account for and 
limit the mutual rights and duties of rulers and ruled 
it was an absurdity, assuming the rights and duties 
flowing from contract in order to explain the origin of 
those same rights and duties with a multitude of others, 
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rRDd extending them to those who were neither parties 
nor privies to the original contract ; as an efEort to 
derive the rights and duties of men among each other 
it was artificial and empty, assuming as the "state of 
nature " and " natural liberty " the most unnatural state 
of isolation and barbarism (a mere brute condition); but 
as a convenient pretext for every kind of political wrong 
it was a success. In the hands of French revolutionists 
it warranted a Reign of Terror. The social compact and 
"man in the hunting state" were the first premise of 
most of the multitude of pamphlets and addresses by 
means of which the populace were aroused, deluded 
and kept up to the work of demolition. In the hands 
of Hobbes, it justified despotic oppression. It would 
be a waste of space and time to discuss it further. 

It is a singular fact that so astute a scholar as Sir H. 
Maine should have allowed himself to be led, by the 
confusion of ideas aud inaccurate use of language bo 
constantly encountered in the older writers, into con- 
founding and identifying this theory of Compact with 
our own ; to which it had no relation but that of oppo- 
sition. He does indeed say that "the theory is, as it 
were, turned upside down. It is not the Law of Nature, 
bnt the State of Nature, which is now the primary sub- 
ject of contemplation." But, he says : " The theory ia 
atil! that of the Roman lawyers." * * * " It is prob- 
able, however, that the power which it ultimately ac- 
quired over the events of 1789 was not entirely owing 
to its popularity in France, for in the middle of the 
century it passed over to America. * * * They 
returned the dogma they had adopted to its home in 
France, endowed with vastly greater energy and enjoy- 
ing much greater claims on general reception and re- 
spect." {Artcienl LaWy Ame7\ Mi., 84.) I think it must 
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be regretted that Prof. Dwight, in iutroducing this truly 
instructive work to the American public for the purpose 
of "facilitating the use of this book in law schools and 
colleges," and as being " vitalized throughout by the 
true spirit of philosophy " and " worthy of the careftil 
study of all young men who desire to make the law an 
honorable pursuit, and not a mere trade or calling," and 
to be " warmly commended to the general scholar," 
had not called the attentiou of those young men and 
general scholars to its utter failure to grasp philosoph- 
ical distinctions and its antagonism to a vital principle 
of the institutions under which they live. In fact, the 
social compact, predicated upon a state of isolation 
assumed to be the " state of nature," is a familiar figure 
in classic literature, and was unrelated to the law of 
nature of the Roman lawyers; which latter assumed as 
its necessary premise the natural s'tate of society. The 
latter was the offspring of the Stoic philosophy, whilst 
the former belonged to the Epicurean. It was closely 
allied to the Utilitarianism of that age, and was held 
and taught by the same distinct school. It was long a 
distinct hypothesis in English thought, though much 
compounded with other doctrines by those who realized 
its insufficiency; as by Hooker, Hobbes and Locke. 
Thus qualified it in some measure served to guide the 
steps of the people of our parent state in the great con- 
stitutional struggle of 1688. The Koman doctrine of a 
law of nature had never been extended to political rela^ 
tions. The Tory theory of "divine right "and "abso- 
lute submission " furnished no solution of the problem 
before them — indeed it never amounted to a theory, but 
only a sentiment loosely and vaguely held. A solution 
must be found, and the dogma of compact supplied to 
the Whigs a sufficient one. They solemnly declared and 
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enacted; "That King James the Second, having endear- ■ 

ored to subvert the ConBtitution of the Kingdom, by 
breaking the original compact between king and peo- 
ple," etc., the throne was vacant. Nearly a century 
later, Blacketone, whose hospitable pages found a plac^ 
for the disjecta membra of every theory exploded and un- 
exploded, adopted also a slightly modified form of this; 
and thus, by authority of our courts, this venerable 
legal Paganism ie to this day taught to every claae of 
young men who are called to the bar. 

This theory of a social compact has long been recog- 

Iuized as chimerical ; but as a working theory, to account ■ 
for political doctrines not clearly understood, it has con- 
tinued to largely dominate the minds of many learned 
and able thinkers — even those who have not been con- 
scious of its influence over them. Our own political 
and judicial literature abounds with it. It largely per- 
vades the writings of our publicists, the opinions of our 
judges, the forensic debates of our lawyers andthe discus- 
sions of our statesmen. It is probably owing to this 
that there is a quite too general impression still linger- 
ing in the minds of many that the theory adopted by 
the founders of our Republic was borrowed from the 
school of Bousseau, and returned to form the basis of 
the French revolution. In fact, it is diametrically the 

• opposite of the French hypotheses. There is no resem- 
blance between their " rights of man " in a " state of 
nature" and the law of natural justice. On the contrary, 
there is only contrast. Of the latter they seem to have 
had no conception. The famous "Declaration of the 
Rights of Man " does not contain if. It does, indeed, 
assert the " equality " of men and the sovereignty of 
the people. But these were easily deduced from their 
dogma of compact, by which the principles of justice 
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were made matters of covenant. That Declaration waa 
chiefly composed by Dumout, clearly the most scholarly 
member of the Constituent Assembly, the friend and 
associate of all the liberal thinkers of England and 
prance, and the person to whom Mirabeau, and after- 
ward Bentham, owed their tame and influence. He 
says: "Daring the course of that mournful compila- 
tion, reflections entered my mind which had never before 
found a place there. I soon perceived the ridicalouB 
nature of the undertaking. A declaration of rights, I 
immediately saw, may be made after the proclamation 
of a constitution, but not before it; for it is laws which, 
give birth to rights ; they do not follow them. * * * 
Are all men equal? Where is the equality? Is it in 
virtue, talents, fortune, industry, situation? Are they 
free by nature ? So far from it they are born in a state 
of complete dependence on others." {RecoUectians of 
Mirabeau.) In presenting the report of the committee 
to the Assembly, Mirabeau also said : " I tell yon that 
any declaration of rights you may make before the con- 
stitution is framed will never be but a one-year's Alma- 
nac." This, it will be noticed, ia the language of men 
who recognized nothing like natural justice ; either ae 
to private or political rights. It is the phase of the doc- 
trine of compact previously presented by Hobbes : that 
it had no validity until enacted into law. The assembly, 
however, brushed aside this reflnement, and based their 
action upon the teachings of RousBeau. Ourfethera, on 
the other hand, had swept away all this political fog at 
once, and anchored their system in the living rock of 
God's great law of natural justice — covering all public 
as all private relations. It was flrst promulgated as a 
theory of government by them. It waa neither con- 
ceived, understood nor adopted by the leaders of the 
later French revolution. 
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When the langnage of Bcieoce become b that of 
politics and literature, the meaDiog of its technical 
terms is soon partly or wholly lost in their more general 
significationB. It greatly tempera oar feelings and 
modifies our views in relation to our recent most 
anhappy and bloody civil war, to observe how often our 
national government was denominated a " compact" by 
those who directly or indirectly took part in its original 
formation, and for whose memory we have a profound 
veneration, as also by many of our later but able and 
trusted stateamen {The War between the Siates, Stephens, 
Col. X.). Is it too much to Bay that a careful and thor- 
ough teaching of the Science of Law by the schoolB of 
our country, especially the higher, in its earlier years 
would have saved a million of lives, an incalculable 
amount of suffering, and ten thousand milliouB of 
money in its recent history? As an accepted theory, 
the Social Compact died with the generation of men 
who flaw the French revolution. Burk, writing in the 
latter part of his life, says of it : " We are not the con- 
verts of Eousseau. We are not the disciples of Voltaire. 
Helvetius has made no progress amongst us. * * * 
We know that we have made no discoveries, and we 
think that no discoveries are to be made, in morality, 
nor many in the great principles of government, or in 
the ideas of liberty, which were understood long before 
we were born altogether as well as they will be after 
the grave has heaped its mould upon our presumption. 
* * * "^e are as unwilling to learn these lesaouB 
from France as we are sure that we never taught them 
to that nation." 

The theory of Grotius, Puffendorf and their followers 
appears to be as follows : (1) They find no rights exist- 
ing by a law of nature. (2) The necessity for property 
5 
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and the varionB other relations called rights is apparent 
to all, (3) Hence all men, by a "tacit eonaent," nnite 
to adopt these relations as the foundations of society, 
and build the structure of the state upon them. This is 
80 slight a variation from the ancient "social compact" 
that it aeeniH to call for no comment. If tacit consent 
be taken to tfiean anything lesa than implied contract, 
it givBB no explanation of bow the relations called rights 
came to be as they are. 

The theory of Hobbes was that of legal enactment 
following upon compact. (!) All desire the same 
things. (2) This leads to a state of war, which is the 
natural state of society. (3) To escape from this, and 
gain the benefits of peace and order, men unite in suffi- 
cient force, many or few, to adopt and enforce these reg- 
ulations as laws. It is only necessary to say of this that 
it abolishes all meaning of the word "right," as distin- 
guished from the power to enforce. 

The theory of Kevelation, so far as relates to the right 
of property, ia adopted, and thus stated by Blackstoue : 
"The all-bountiful Creator gave to man dominion over 
the earth, and over the fish of the sea, and over the fowl 
of the air, and over every living thing that moveth on 
the earth. This is the only true and solid foundation 
of man's dominion over external things." The original 
grant having been made to men as a race, in common, 
they efiect partition by each appropriating all he can 
take actual poaaeBsion of. Unfortunately for this theory, 
millions of our race have never been made acquainted 
with the original grant, and yet their title was, and is, 
held by them to be valid. Many also doubt the authority 
of the record, and yet they do not doubt the genuine- 
ness of their titles. Objection might also be made to 
the principle of partition by those who recognized this 
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^m as the only true and solid derivation of title. It should 
^P be observed, however, that Blackstone also says that 
*' tjie original of private property is probably founded in 
nature." 

Lock's theory, so far aa relates to the right of property, 
is that of " labor." He says : " The labor of a man's 
body and the work of his hands we may say are properly 
his. Whatever, then, he moves out of the state that 
nature hath provided and left it in, he hath mixed his 
labor with, and joined to it something which is his own, 
and thereby makes it bis property." This assumes one 
right in order to lay a foundation for another. But 
original appropriation often involves no "labor" at all. 
Labor is generally one of the facts lying at the basis of 
the right of property, but it is not sufficient of itself. 
There is generally much labor about appropriating the 
property of others, yet men are pretty generally agreed 
that this is stealing, burglary, &c. This is the only 
warrant for the right of property that Prof. Yeaman can 
find. {Study of Government ^4-, 4^7'-) 

"Whewell says the desire for property is universal. 
"Without such a right the desire wouid give rise to a 
constant tempest of anger and fear, arising from the 
assaults, actual or apprehended, of other men." That is, 
the state of nature would be a state of war, which other 
authors have held it to be, in fact. We may concede 
that the state of society would be a very bad one if there 
were no natural rights, but this does not explain their 
origin. This is only an inference as to their existence, 
and a branch of the dogma of necessity. 

The theory of " force " was propounded by Thomaaioe. 
As stated bj one of his followers, it is aa follows : "A 
right is a possibility, determined by the law of right, of 
imposing on others an obligation, to the folfiliment of 
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which they can be held by force." That is, a right ia a 
rule of action which society has a right to euforce. 
Thie aBsumes all the rights resulting from political rela- 
tions (without definiog or limiting them), in order to 
lay the foundation for all individual rights. It throws 
no light upon the question. It reverses the order of 
private and political rights without explaining either. 
It does, however, point to the distinction between jural 
rights, which men have a right to enforce, and moral or 
religious obligations, of which God only has jurisdiction. 
President Woolsey admits that " the distinction, so far 
as it can he carried out, is of great importance, and that 
the propounding of it by Thomasius ' makes an era.'" 
Prior thereto there was in European thought no bound- 
ary line between jural and moral right, except that of 
perfect and imperfect obligation. 

THEORY OF INHERITED EXPERIE^CE.— This theory ia of 
recent origin. The hypothesia of "natural selection," 
which those learned and justly famous men, Darwin 
and Wallace, have engrafted upon the venerable 
doctrine of "development," for a time startled and 
charmed the thinking world hy its novelty, plausibility 
and evident truth within a limited range. Eiiper 
thought has pretty well remanded it to the range within 
which it appears to be true. But some authors hastened 
to apply it to our mental conceptions. Maudsley says : 
" It is not hy limiting our observations to the life of the 
individual, however, who is hut a link in the chain of 
organic beings connecting the past with the future, that 
we shall come at the full truth. The present individual 
is the inevitable consequence of his antecedents in the 
past, and in the examination of these alone do we 
arrive at the adequate explanation of him. It behooves 
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rtiB, then, having found any faculty to be innate, not to 
rest content there, but steadily to follow backwards the 
line of caueation, and thus to display, if possible, its 
Qiauner of origin." Spencer, whose position on this 
point seems to be ambiguous, says; "Social arrange- 
ments " are determined by " the inherited natures of its 
members." " The emotional nature prompting the 
genera) mode of conduct is derived from ancestors — 

I is a product of all ancestral activities." {Political Institu- 
tions, Chap. ^IV.) "Empirical utilitarianism is but a 
transitional form to be passed through on the way to 
rational utilitarianism. * * * Morality properly so 
called — the science of right conduct — has for its object 

I to determine how aud whi/ certain modes of conduct are 
(letiimeutal, and certain other modes beneficial. These 
good and bad results cannot be accidental, but must be 
uecesaarry consequences of the constitution of things; 
and I conceive it to be the business of moral science to 
deduce from the laws of life and the conditions of 
existence what kinds of action necessarily tend to pro- 
duce happiness and what kinds to produce unhappiness. 
Having done this, its deductions are to be recognized 

■ as laws of conduct, and are to be conformed to irre- 
spective of a direct estimation of happiness or misery." 
* * * " Corresponding to the fundamental proposi- 
tions of a developed moral science there have been and 
still are developing in the race certain fundamental 
moral intuitions " ; and, " though these moral iutni- 
tions are the results of accumulated experiences of 
utility, gradually organized and inherited, they have 
come to be quite independent of conscious experience," 
{I>ata of Ethics, Chap. JV, VII.) That is, the princi- 
ples of justice, which are only " that part of ethics 
which concerns men's just relations with one another 
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and with the community," baviog been fonnd by the 
progenitors of the present race of men to be most 
expedient and conducive to their happiness, and having 
been practiced by them for some indefinite period of 
duration, have become organic in their mental faculties, 
and so are evolved with their unfoldment and innate. 
For all present purposes it is sufficient to say of this 
novel theory that it is not hostile to our own, and need 
not be antagonized here. But tlierp is no proof of it. 
In the earliest glimpse we get of our race we tind the 
jural ideas distinctly existing, and needing only educa- 
tion and culture to make them as elaborate and clear as 
our own, " From the beginning, things identified as 
products of a man's own labor are recognized as his" 
(Spencer). 

I add the hypothesis of President Hopkins, bacaoBe, 
although he adheres to the intuitional theory, he in- 
cludes an element which appears unnecessary and 
dangerous. He eaya : " As actions are right from 
their relation to an end, so all rights are founded in 
the relation of those things to which men have a right, 
to some end indicated through our nature, and to be 
attained either by ourselves or others. For every active 
principle in mau, for every natural desire, aftection or 
eapucity, indicating an end to be attained, there is a cor- 
responding natural right; and these rights are higher 
or lower, according to the dignity and sacredness of the 
end, or, which is the same thing, of that part of our 
nature in which they originate. * * * Having en- 
dowed man with active principles, the purpose of God 
evidently was to place him in such conditions that he 
should be induced, required, and enabled to secure the 
ends indicated by those principles; and when in the 
parsuit of those ends he is arrested by any interference 
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rwith snch divioely-coDstituted conditions, the indignant 
protest which arises in the breaet of every man is the 
voice of God in the assertion of rights. We are bo con- 
stituted that, in apprehending the relation between these 
active principles and their ends, the moral reason necea- 
aarily forms the idea of rights." {The Law of Love, etc., 
171, 173.) That is, we apprehend intellectually (1) the 
desire, (2) the end, (3) the adaptation of a thing to the 
attainment of that end, and in so doing we are ao con- 
stituted that the moral reason necessarily forms the idea 
of "right." Now, in the case of the right of property, 
all theae would be the same whether the particular article 
of property (a loaf of bread, for instance,) were honestly 
obtained, or was acquired by theft, robbery or fraud. 
AgMn, if any one of these was not apprehended, the 
idea of right would not be formed. If the end for 
which a miser accumulated his gold could not be seen, 
or ita adaptednesB to that end, or the desire could not 
be Been as a proper one, the tenure by which he held it 
would be a frail and feeble one. I think our criminal 
clasaes, our socialists and nihilists, could ask no better 
doctrine than this. I cannot accept the amendment of 
Preaident Hopkina, notwithstanding its high authority. 
The very structure of our language teatifiea to the 
intuitive origin of jural ideas. The pages of writers 
of every school are full of terms and expreaeiona which 
imply that intuitive origin. They apeak of " acta 
which are mala per se," and the reverse, " abstract 
justice," "aenae of justice," "sense of obligation," 
" natural justice," " sense of property," "positive law," 
and use other terms of similar import. This is true of the 
language of law in every country. As language is itself the 
reHex product of ideaa,it affords some presumption at least 
in favor of our own view, that our adversaries cannot find 
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in it a sufficient vehicle to convey their theories without 
ueiDg terms which imply our own. 



BIGHTS ESTABLISH NATURAL LAWS. 

A law is a rule of action. A law made for rational 
beings is a rule of voluntary action, and may be obeyed 
or violated. Every such law implies (1) a person to act, 
{2) a motive or desire which impels to action, a propell- 
ing force, and (3) a regulating or directing principle of 
action, which determines the mode or rule of action — 
the law. The desire for food will impel a man to seek 
it. The sense of justice will, if predominant, lead him 
to seek it honestly. Jural law takes no cognizance of 
the motive, which belongs to the domain of moral law. 
It deals alone with the act, as conformable to the law or 
otherwise. Every right establishes a rule of action for 
(1) the person in whom it inheres, who may do anything 
that is in conformity with it, and (2) every other person, 
who must also act in conformity to it by doing what it 
requires, or abstaining from what it forbids. The per- 
ception of the right is the same in each case. The 
mental grasp of the same facts which in the former 
gives rise to the couacioueness of rightfulness of action, 
in the latter gives rise to the sense of obligation. The 
former may use all bis limbs and bodily organs accord- 
ing to their normal functions and purposes; use and 
enjoy hia property ; demand and receive the debt or 
damages due him ; possess, govern and educate his child; 
and demand the cooperation of hia fellows in the work 
of government. The latter muat respect and not violate 
the right. He muat not assault him or restrain him of 
his liberty; appropriate or interfere with his property; 
abduct or seduce his wife or child ; if he owes a debt or 
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compensation for tortioas conduct, he maBt pay it; he 
must pay hie taxes and perform the other duties of citizen- 
ahip. He is "obliged," or under obligation, to do or ab- 
Btain from doing these things. The law of justice calls it 
bis doty, (There has been much written about the mean- 
ing of legal " obligatiou " and " duty," The jural sense 
of these terms seems so simple as not to call for special 
consideration. They are often used both in a jural and 
moral sense. Failure to distinguish has led to much con- 
fasion of thought and useless discuBaioD.) When these 
jural principles are prescribed and enforced by the state, 
whether by formal statute or by judicial decision, they - 
become human law — civil law — " municipal " law. 

If our theory as to the manner in which jural ideas 
are discovered to us is the true one, no discussion will 
be required as to whether these rules of action are 
"laws of nature," If they are the necessary af&rma- 
tioDS of our mental structure under given circumstances, 
that point will hardly be disputed. 

Questions have been raised which are more specula- 
tive than profitable, if profitable at all. These princi- 
ples of justice, being implanted in our minds by our 
Creator, must be accepted as the expression of Hiawill. 
Are they, then, " eternal principles " which would exist 
independently of God, or principles existing in the 
nature of God, and implanted in us as beings created 
I in His image, or results of creative power ? I do not 
' feel called upon to wrestle with such questions further 
than to say that the most agnostic minds see and 
recognize them the same as others. 

Without pausing to argue the question, I here suggest ■ 
that, if according to certain utilitarians these priuciplea 
of justice (or rules of " positive morality," as Ihey choose 
b to call them,) are the will of God, as indicated by 
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" general atility," they might Btill be properly called 
" laws of natnre." Here are rules of actioD, — laws. 
They are established, according to them, by the iiataral 
coDBtitutioQ of man and his envirooment iu the oataral 
state of society. If not " natural " laws, what kind of 
laws are they 1 Indeed, Mr. Austin partly admits this, 
ae he finds some sense in which they " may also be 
deemed natural, or laws of nature or the Diety, which 
men have adopted and sanctioned" {Led. 3S). Yet he 
epeake of this law of nature as an hypothesis " with 
which shallow declaimers have been vastly taken." 



JURAL LAW DISTINCT FROM MORAL LAW. 

This law of oataral justice must not be confounded 
with the moral law, as is generally done. It is wholly 
distinct from it. 

1. Within the field of their contact and correlation, 
moral law implies the pre-exiBtenee of jural law. When 
the former commands " thou Bhalt not Bteal," it assames 
the law of property. There could be no stealing if there 
were no right of property. When it forbids covetons- 
ness, it asBumes the same. Thou sbalt not commit 
adultery, assumes the rights which spring from the 
relation of marriage. Thou Bhalt not kill, and thou 
shalt not bear false witness against thy neighbor, assame 
the rights of life and reputation. When the moral law 
commands us to respect "the powers that be," and to 
" render unto Csesar the things that are Cesar's," it 
assumes the rights that spring from the wtatus of society 
and give rise to just government. It is the rightneaa of 
the relations violated which makes the wrongfulnese of 
the violation. 
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2. The regulating factor is different. The moral law 
P ie the law of love. The embodiment of it is found in 
the divine command to love our neighbor as ourself. 
To pay one's debts, to live honestly, to respect all the 
rights of our neighbor, and to do all this from choice, 
and without compulsion, requires no love for our neigh- 
bor. It requires no exercise of either benevolence or 
malevolence. It involves no exercise of the moral reason. 
It suggests no sense of merit, only of approbation. It 
ia not necessarily a course of moral conduct, and it may 
be immoral. It is simply just and honest conduct. We 
may do all this, and yet hate our neighbor. Indeed, 
when an honest man becomes at enmity with one to 
whom he is indebted, his first impulse and act is to pay 
the debt. He will not be "under obligations" to him. 
The paying is just; the hating is immoral. The same act 
may be both jast and immoral. On the other hand, we 
may violate the law of justice without doing an immoral 
act. An innocent and unintentional invasion of the 
rights of others, done by mistake or excusable ignor- 
ance, ia not an immoral act. Such is the case in most 
civil suits. Yet it ia none the leaa nnjust, and calls for 
restitution or reparation. If such invasion be done, as 
is sometimes the case, with a benevolent intent, it would 
still be unjust. The same may be both moral and unjust. 
{Coggs vs. Barnard, 1 Salk, S6.) The man who respects 
all the rights of others is a just man. He who goes 
beyond this and does good to others, is a moral man. 
He who falls short of this and does injury to others 
(whether injustice or not), is an immoral man. He who 
rises above all this and acts from love to God, is a pious 
or religious man. The ambiguities of the word moral have 
led to much confusion of thought. It is high time some 
definite meaning was assigned to it. It is a habit of 
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many writers to use it whenever they do not clearly per- 
ceive the quality they wish to expresB. 

8. The acta themaelves are different. No act can be 
immoral independently of some motive which led to it. 
The morality or immorality of an act oouaiata in the 
exerciae of benevolence or malevolence. The moral 
quality inheres in the activity of the moral reason, not 
in the external act. The latter is called moral or im- 
moral because, to hnmau eyea, it is the only index of the 
former. The ploughing of the wicked may be sin, but 
the Binfulneas is not in the act of ploughing. On the 
other hand, jural rights exist without regard to motive. 
The wicked man has a right to plough and the miser to 
accumulate, whatever their motive. Invaaions of the 
rights of others are jural wronga, whether done with 
good or bad motives. It is true that, in the case of crimea, 
civil law inquires into the motive. It is the malice 
which makes the crime ; or if the act be a private injury, 
makes it also a crime. " General malice " is a threat — 
a kind of declaration of war against society — a proclama.- 
tion that the oft'ender will not be bound by the law of 
justice. But criminal law belongs to the department of 
economic law, and does not come within the perview of 
jural law — the science of law now under consideration. 
The latter having determined the right of society to pre- 
vent by punishment, and the limit of just puniahment, 
turns the whole matter over to political economy (the 
so-called " aeience of legislation "), to determine what 
kind and quantity of punishment will beet meet the 
ends of prevention. It is also true that punitive 
damages — exemplary damages — " smart money," are 
sometimes allowed in civil suits where malice ia 
developed. But this is only an overlapping of criminal 
upon jural law — a defect of system. It is also necessary 
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Bometimea to inquire for a motive to determine who did 
the act, or to measure and understand the act, done or 
intended. 

4. For iinjust acts we are responsible to men ; that is, 
society has a right to aecure the rights of its membera 
bj enforcing the law of justice — the right of govern- 
ment. For immoral acta we are responsible only to 
God. If an act be both unjust and immoral, we are 
responsible to men only for the former, but to God also 
for the latter. All admit the right of just hnman 
government, and hence this proposition needs no discus- 
sion further than to say that it points to a sharp line of 
separation between the two provinces. It is laid down 
by both Dr. Hopkins and Dr. Woolsey as one of the 
differences between the duties of justice and those of 
benevolence, whilst still classing both as mora! obliga- 
tions. I fail to see this. A change of veitue makes no 
difference in the issue to be tried. If the one class of 
actions has been made triable before the lower human 
tribunal, and the other only before the Supreme Judge, 
this argues no diflerence in the nature of the issues. We 
can indeed see the wisdom of this difference of jurisdic- 
tion. Society could not exist without the enforcement of 
justice. Offences only moral, however great, may await 
the Grand Assize. 

5. The acts and omissions required by jural law are 
capable of exact definition ; those required by moral law 
are not. This necessarily results from the latter inher- 
ing in the motive and only consequentially in the act. 
Jnstice requires that a man should pay his debt ; the 
act is definite. The love of our neighbor requires that 
we should promote his good as occasion offers ; but how 
much ? — that we should contribute to the relief of the 
unfortunate and to every good cause ; but how much ? 
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An act may be distinctly immoral, but the quantity of 
action required by morality cannot be definitely meaeared 
by u8. A parent should love his child. His acts might 
prove that be did not (even though he fulfilled the duties 
of justice toward it) ; but the amount of labor and eeli- 
SBcrifice for the child demanded by the law of morals 
God alone can see. 

Both Dr. Hopkins and Dr. "Woolaey assign this aa the 
reason why men may secure their rights by enforcing the 
law of justice — (the right of goverament). I fail to see 
how it would clothe or tend to clothe them with that 
right. The ability and power to do it is not the warrant 
for doing it. This would be a flimsy foundation, indeed, 
for just government. It is hoped a better may be shown, 
in the proper place. This would also clothe society with 
the right to punish infractions of the moral law, so far as 
acts were clearly violations of it, and would make the 
state a church. 

President Woolsey holds that the proposition we are 
now considering is not strictly true. He says it is 
impossible to tell when a child comes to its " majority " 
and is entitled to manumission. The difficulty here is 
not in the legal principle, which may be exactly defined, 
but in the want of power to get at the exact facts. This 
difficulty often occurs, and when it does, enforcement 
must be kept within crearly ascertained limits. He also 
says that " it cannot be laid down to what remote degrees 
of kindred " the rule of collateral inheritance should 
extend. But laws of inheritance and distribution are 
made to obviate the inconveniences, trouble and expense 
of making and administering wills. He who is satisfied 
with the law can adopt it aa hia will, if not he must 
make one for himself. He holds that just government 
to some extent punishes immoral conduct which is not 
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^B in violation of any jural rights ; and that "it is not 
^P wholly peculiar to rights and obligatiooB, that they can 
™ be protected or made to be fallilled by force." This I 
can here only deny, with deference to eo high authority. 
It is hoped that this may be made clear when we come 
to consider political relations. His difficulty appears 
from bis attitude in regard to the rights springing from 
the status of political society. He says, " We deny that 
they are rights in the sense in which the rights' of prop- 
erty and contract are such " ; that is, there are no such 
rigbts, I expect to be able to show that there are, and 
that they arise in the same way as those which spring 
from domestic relations, contract or property relations. 
Indeed, hie consciousness of the weakness of his posi- 
tion is indicated by his remark that, " on the other baud, 
certain violations of moral order by action may be so 
clear in their nature, and so harmful in their tendency, 
that, ae far as prohibitory law is concerned, they do not 
differ from violations of rights." 

6. All writers, both moralists and jurists, recognize 
this distinction ; yet, from a failure to concede its com- 
pleteness, or to assign any definite meaning to the word 
moral, they seriously entangle the ideas belonging to 
the different departments. 

Professor Amos sets out, in treating of this question, 
with the proposition that "the two fields of law and 
morality are different, not to say opposed," Yet they 
appear not to be so in his view of them. He proceeds 
to speak of equity as a system of " fine moral discrimi- 
nation," — " the just action of a man in his moral rela- 
tions," — "moral justice," — the "imperfect moral adapt- 
ability of law to individual instances," — the duties of a 
judge as "moral insight," — the "ethical origin" of 
property, contract and all the essential institutions of the 
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state, — "legal rules" reealtingfrom the decUouof "con- 
trovereiea that arise out of men's moral claims and 
moral situations," — " moral claims " and " moral ties " 
becoming converted into " legal rights " and " legal 
dutieB,"^-of men parting with " their moral birthright 
of liberty," — of the " moral efficacy of law " in securing 
"personal liberty." 

President Woolsey aays : " Jural science is external, 
heartless, and, if one chooses to call it so, " Pharisaieal," 
Yet, "the moral comprehends the jural;" that ie, 
morality includeB the heartless and Pharisaical, He 
says that " rights " which can be " sharply defined," 
and " moral claims and duties " which can not, are only 
different " departments of ethics " — though one compre- 
hends the other. He says a man " may have the right 
to burn up a roll of bank bills, or destroy a precioas 
picture ; but it would be wrong for him to use hia prop- 
erty in this way, although his right may make it wrong 
for others to control him." That is, he baa a right to do 
what (if the moral includes the jural) he has no right to 
do, but this makes it wrong to prevent him. He fails 
to find any justification for civil government except a 
moral right, though he admits that society has no juris- 
diction of moral claims and obligations. 

President Hopkins fully accepts the distinction. *' A 
rich landlord may have a right to collect bis rent from 
a poor widow, * * * but it would not be morally 
right." "Relatively to others a man may have a right 
to do what he will with his owa, but, in truth and 
before G-od, no man has a right to use anything except 
for the eud for which it was given. No man has a right 
to destroy his property wantonly or to use it foolishly, 
though no other man may have a right to prevent him," 
Tet he says : " Of obligation we can make no divi- 
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Bion flB of different kindB," Rights " may be enforced 

by human law, whereas that which is right cannot be 
thus enforced," but the only reason for it is that the 
former " are capable of definition and precise limita- 
tion." He clearly points out the differences between 
"the duties of justice and those of benevolence," but 
they are only different "classes of duties required by 
love as a law." He introduces a brief body of jural 
science intohisinvaluable work on moral science,in doing 
which he follows other moralists. But why these, if 
they are distinct sciences ? It is asked in reply, is it not 
morally wrong to violate rights? Yes, if designedly or 
careteBsly done. But it is also wrong to violate the 
laws of health or of mind; yet Anatomy, Physiology and 
Psychology form no part of moral science, 

The old writers all point out the difference between 
jural and moral right, but they confound the two as parts 
of the same subject, and account for the difference by 
the venerable theory of " imperfect obligation," or 
"imperfect power." Burtamaqui says; "Rights are 
Perfect or Imperfect. Perfect rights are those which 
may be aaaerted in rigor, even by employing force to 
obtain the execution, or to secure the exercise thereof, 
in opposition to all those who should attempt to reaiet 
or disturb us. Thus reason would empower us to use 
force against any one who would make an unjust attack 
on our lives, our goods or our liberty. But when reason 
does not allow ua to use forcible methods in order to 
aecnre the enjoyment of the rights it grants us, then 
these rights are called imperfect. Thus, notwithatand- 
ing reason authorizes those who of themselves are desti- 
tute of the means of living to apply for succor to other 
men, yet they cannot, in case of refusal, insist upon it 
by force, or procure it by open violence." Puffeadorf 
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says : " We ara forced to distiDguish between Law and 
Equity, or between what's rigorously and exactly juat 
and what's equal and fair to be done. The difierence 
between which things is this : we lie under a more 
necessary Duty of performing the former, but the latter 
engage our obedience by a gentler Tie, and with an in- 
ferior Obligation." * * * " Many things are ordained 
and commanded in bo weak and indifierent a manner 
that they seem to engage men rather by affecting their 
Modesty than their Honesty ; so that those who perform 
them deserve commendation, those who omit them are 
not obnoxious to Reprehension." * * * "Power, 
with respect to its efficacy, is divided into perfect and 
imperfect. The former is that the exercise of which 
may be asserted even by force against those who 
endeavor unlawfully to lett or oppose it. * * * 
The latter, or imperfect power, is that the exercise of 
which, if any man is unlawfully prohibited, he may be 
said to be inhumanly dealt with, yet he has no right to 
defend it, either by process of a Court or by Force of 
Arms, unless this Inefficiency or Imperfection is supplied 
with absolute Kecesaity." ***** Some things are 
due to as perfectly, others imperfectly. Those which 
are doe to us in the former manner, if voluntary pay- 
ment be not made, we may constrain the debtor to dis- 
charge. * * * But what is due to us in the latter 
way we ought neither to claim by methods of Hostility 
nor to extort by legal Process. * » * The reason 
is, the great diversity of precepts in nature's laws, of 
which some conduce to the very being, others to the 
well being of society," 
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INEQUALITY OF EIGHTS. 
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It does not follow from the theory we hold that all 
pereoDB are endowed with equal rights. President 
Woolsey says : " If rights rest on the foundation of a 
common nature, all must have an equal share in them ; 
they must be the same for all, and so all must have com- 
mon obligations." This is evidently too broad. It ia 
trae that all are created equal, in the sense of having like 
faculties and powers — in the same image. But there is 
a vast difierence in the unfoldment of these faculties and 
powers; between the untutored savage and the man of 
educated mind and stores of acquired knowledge; be- 
tween the infant and the matured man. All rights are 
conditioned. A parent has ordinarily a right to the 
custody, control and education (mental, physical and 
moral,) of his child. But if his conduct shows that he 
is totally unfit for the exercise of this right for the end 
intended, a court of proper jurisdiction may rightfully 
take the child out of his custody and commit it to the 
tutorship of a guardian. A confirmed drunkard or 
hopeless spendthrift or gambler, who has so far lost con- 
trol of his will as to be unable to manage his property, 
and who has a family depending on him for support and 
children looking to him for education, may rightfully be 
subjected to guardianship. A child has a right to 
receive property by gift, or indeed to acquire it in any 
other way, but may not have a right to the poseeseion 
and management of it for want of sufficient capacity. 
If a man ignorantly or reckleaaly puts his life or limbs 
in danger, restraints may justly be put upon him which, 
in other cases, would be trespaaBes. It would be no 
assault or imprisonment to restrain a man who was 
rendered desperate by misfortune from committing Boi- 
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cide. The right to protect and defend one's property 
requires a knowledge of the rights of property and of 
what acts are invasions of them. The right to take part 
in admiuiatering and enforcing the law of justice — the 
right of j ust government, depends upon a sufficient knowl- 
edge of what that law is or how to ascertain what it ie, 
sufficient honesty to be bound by it, sufficient wisdom 
to devise proper measures to that end or to pursue a 
course which will secure the devising of such measureB, 
and the will to do what tlie right implies. All tbie ia 
strictly in accordance with our theory. Rights are the 
affirmations of our mental constitution in view of cer- 
tain facts. If any of the essential facts are wanting the 
rights are not affirmed. Equality, as a legal term, means 
subject to the same law, not conditioned by the same facta. 
The fact of jural personality, being common to all 
mature and sane persons, makes the rights of " life, 
liberty and the pursuit of happiness " a common endow- 
ment. This will appear more clearly upon the detailed 
ezamioation of specific rights and duties, especially 
those of political relations. 



NO CONFLICT OF EIGHTH. 



It should be needless to add that the rights of different 
persona, or of individuals and the public, can never be 
identical or conflicting. They would not be rights if 
they were. Yet this qaestion has caused some writers 
difficulty. If a man deliberately pats hia head under 
the wheels of a locomotive and it is crushed, it cannot 
be said that his right to life has been invaded. 80 if he 
attempts the life of another, and, in necessary self- 
defence is slain, he has equally thrown away {not for- 
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fdted) his life. So if be is maimed, or restrained of his 
liberty in the same way. The public rights of taxation, 
of military service and of eminent domain (i. e. to take 
private property for public use, on payment of its full 
value), are cases in which, according to President Wool- 
sey, rights seem to come in conflict. This is not to 
be wondered at, as he admits no individual political 
rights at all. " The state has rights of its own," and 
these "will account for others, especially for extraor- 
dinary exercises of public power." This is all the ex- 
planation he can give. It is not sarprising that the 
different members of a system which is no system at all 
will not articulate with each other, or combine to make 
a harmoniooB whole. The troth is that each member 
of a political society has as distinct and deflnite a right 
that every other member shall contribute hia proper 
share of taxes or personal service to the legitimate work 
of government aa he has to the obedience and service 
of hia child or the fidelity of his wife, and for the same 
Teasou. Domestic rights spring from the natural status 
of the iamily ; political rights from the natural status of 
Bociety. 

ILLtrSTRATIONS FROM HISTORY. 

If our theory is trne, it might be expected that in the 
long course of legal history its outcroppings would 
often appear. Such is constantly the case ; but a single 
&miliar instance, taken from the history of Roman law, 
must suffice for present purposes. 

It is highly probable, and such is the generally received 
view, that the earliest form of all society was the 
Fatriarchial state, in which the father was the absolute 
monarch of all his deBceodants, and the owner in trust 
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for the femily of all property belonging to it ; his power 
and anthority being tempered only by the power and 
posBibility of resiatance among bodb, grandaoiiB, adopted 
sons and slaves. However this may be as a general 
propoaitioD, it is true of the Roman civilization beyond 
a reasonable doubt. The amount of law clearly of 
patriarchal origin found in the Roman corpus juris, even 
down to the fall of the Roman Empire, and the large 
part played in the state by the family, house, ffens and 
tribe, point infallibly to this conclusion. 

This does not imply isolaiion of families as the early 
state of society, but only non-interference by one family 
and its members with the affairs and members of other 
families, and a kind of customary " international law " 
(which is Btill custom, not law,) between tamilies. Each 
family was a small independent state. Law was per- 
sonal, not territorial. Indeed, the idea of government 
and law as being exclusive over a definite territory, is a 
comparatively late one to develop in every progressive 
civilization. A chief, by whatever title designated, ia 
always chief of his tribe, not of the territory occupied, 
whether permanently or temporarily. It is not long 
since Kings were still called Kings of their people, not 
of their country. 

In this early patriarchal condition a large number of 
economic and arbitrary customa would necessarily spring 
up; both within the separate families where they would 
be made law by the enforced will of their rulers, and 
between diftereut familiea where they would be simply 
customs as long as the purely patriarchal state continued. 
The latter would also be hardened into law as family 
government gave place in some measure to tribal 
government, and the will of the paler familias to that of 
the recognized head of the tribe. The same process 
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r would continue ae tribal government gradually gave way 
to race or national government. To take a single 
I Instance. In the patriarchal condition, as there was no 
common superior to adjudicate between heads of families, 
disputes about the ownership of property (as cattle, 
slaves, and even wives, who were purchaaed by the same 
proceeding as property,) would cause constant alterca- 
cations and bloodshed. To obviate this would require 
some oButomary formality by which the right of property 
could be clearly proved in every case of purchase, and 
upon failure to observe which it need not be recognized. 
As a consequence, we £nd a distinct and technical 
formula by which all contracts were made in the earliest 
traceable Roman society. It required five witnesses 
and an additional person called the Libripens, who 
carried a pair of scales. The mutual promises being 
agreed on, they were pronounced in a set form of inter- 
rogatory words, the promise of each being pronounced 
by the other party — " Do you promise," &c., &c. {siipi^ 
laUo). The purchaser then struck the scales with a piece 
of copper, which symbolized payment of the price ; the 
Libripens and scales symbolizing the weighing out of 
the same. {Mancipatio per aes et libram). tTnless all parts 
of this formula could be proved to have been observed 
in the presence of five witnesses, the right of property 
claimed would not be recognized; just as a contract 
concerning lands, now required to be in writing, will 
not be recognized at law unless it was so put in writing. 
It might be expected that these economic customs, later 
become laws, would be the same throughout a nationality 
descended originally from a single head ; as was doubt- 
less the case with the original Latin tribes, subjected by 
one of their number — the Roman — and thereafter the 
Roman people. It would necessarily follow, also, that 
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tbeee economic lawe among different oatioDalitieB woald 
be widely differcDt. In these early patriarchal timea it 
would seem that transactions of nearly every kind — the 
acquisition of property, marriage, adoption into a family 
or tribe, manumission, auceession, testament, etc., de- 
pended for their validity upon the strict performance of 
some fixed ceremonial observance; and as the head of 
the family was prophet and priest ae well as king, 
there was no line of distinction between religions and 
legal observances. 

When the Romans subdued the other nationalities oc- 
cupying the Italian peninsula, for wise reaaous of state 
policy not necessary to be considered here, the latter 
were not subjected to the laws of Eome farther than 
organic union and nationality required, but were allowed 
to retain a subordinate autonomy which we now desig- 
nate as "local government" — to be governed by tbeir 
own laws, except to the extent indicated above. For 
similar reaeona aliens were freely allowed the privileges 
of the city and territory of Rome, includiug the con- 
quered districts. As the conception of law was etill to 
a great extent personal and not territorial, which con- 
ception was much intensified by pride of race, this 
condition of things gave rise to peculiar difflcnlties. 
The city of Rome, being a great commercial and politi- 
cal center, constantly contained many residents who 
were not " Roman citizens." The same was true, in a 
less degree, of each outlying district and city. By 
what law were these strangers (pereffrim) to be gov- 
erned ? When disputes were to be settled between a 
Roman citizen and a provincial, or between provincials 
of different districts, or between either of these and an 
alien, or between two aliens, by what law could the 
judge decide ? 
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rTo meet these difficulties a epeei&l Pnetor wae 
appointed. He was called the Prtetor Peregrinns, 
becanee most frequently called to judge between pere- 
grini; and the original Prsetor was thereafter called 
the Prsetor Urbanua. The former sat chiefly at !Rome, 
but appears to have made circuits throngh the districts 
occupied by the subject races. His early experience 
and practice as a judge, I thiak, cannot be traced, or 
but dimly. But during the progreas of centuries em- 
bracing the media jurisprudentia, which " was younger 
than the XH Tables but anterior to the imperial dis- 
position," it came gradually to the notice of Koman 
lawyers that the substratum of taw belonging to the 
Komau jurisprudence was also common to that of each 
of the diflerent races {^gentes), who made up the com- 
posite Roman nation. To take as a single illustration 
the case of a contract of purahaso and Bale as above. 
It was found that mutual promisea, express or implied, 
and delivery or payment, were common to all; whilst 
the economic formulce adopted as the means of proving 
these^being the five witnesses, the set form of stipula- 
tion, the piece of copper, the scales and the Libripens 
in the Roman system, and something more or less com- 
plicated instead of these in the others — were diflerent. 
It was apparent that these constant factors were all that 
were essential to the transaction, the others being 
adventitious. Here, then, was a basis for judgment. 
The ancient formalities were crowded into the narrowest 
possible limits, and the principles of the "common law" 
applied to all other cases. Hence it could be said in 
the later period of Roman law that " nearly all contracts 
came from the law of nations." 

This common element was called jus gentium, or the 
Iaw common to all nations ; bo familiar to legal liters- 
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tore ever since. It will readHy be seen that this " com- 
mon law" most have substantially tallied with what we 
call jural law, or natural justice, so far as the boBiness 

and political activities of society had as yet brought the 
principles of justice into legal recognition. So nearly 
was this the case that this jus gentium was often used 
interchangeably with the jusnaturaU, or "law of nature." 
The coincidence was not, however, complete, for mani- 
fest reasons. War was the common vice of all these 
races, and it was attended among all with captivity, and 
its resulting slavery, which was said to be contra naturam, 
and to result from exigency and necessity. 

As the old Roman customs became more and more 
unneceasary and effete by the gradually increasing density 
of population and the multiplying complications of busi- 
ness and government, this "law of nations" would 
naturally re-act upon them, and tend to disintegrate 
them by emphasiziag their cumbrous and unessential 
nature. It was therefore gradually adopted by the 
Prsetor Urbanus until, in the course of a long period of 
time, the cumbersome ceremonial element of the " civil 
law " was almost wholly expelled, after which the Prtetor 
PeregrinuB was no longer necessary, and disappeared. 
Being now administered by the original Prsetor, and being 
gradually elaborated and perfected, it became in course 
of time the chief element of the " pretorian law "— ^/us 
prmiorium. It was no respecter of peraouB, Its tendence 
was to apply to all persona alike, as " all are equal by the 
law of nature" (Ulpian). It attacked the patriarchal 
power of the head of the family, and greatly modified — 
finally almost destroyed — the pairia potestas. It gave to 
married women and aliens a standing as legal peraooa. 
It ultimately placed the " Roman citizen " and provincial 
on an equal footing, and greatly mitigated the rigor of the 
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relation of master and slave. It was e^us, and hence, 
in common with the later growth of " natnral precepts," 
came to be called Eqaitas — Equity. The Roman Equity 
meant, therefore, if I have correctly gathered ita mean- 
ing, the law of natural justice so fer as made " common 
law." (Our English- American Equity means only so 
much of that law of natural justice as came to he 
administered in a separate jurisdiction; which separate 
jurisdiction resulted from a tardy sense of justice on the 
part of common law judges, the limits imposed upon 
their jurisdiction as the proper makers of jural law by 
being wholly dependent upon the chief executive and 
not keepers of his conscience, and the innate love of 
power common to English Chancellors and all other 
meu.) 

This common element of jnral law is foand to exist at 
this day in the legal systems of all civilized coantries, 
with less variation than is generally supposed ; and the 
margin of difference tends, irresistibly if slowly, to dis- 
appear, as those nations attain to a higher and more uni- 
form standard of civilization. How is the existence of this 
universal element of law to be accounted for ? On our 
own theory it is easily and naturally accounted for; in- 
deed, it is a necessary result. The juris-conaults, and 
other Eomau lawyers famous ever since as elaasic jurists, 
adopting the prevalent Stoic philosophy, did so account 
for it, and called it jus naturale, or the law of nature. 
The school of Roman lawyers who adopted and followed , 
the Epicurean philosophy did, it is true, account for it 
on the principle of general utility. It U not denied that 
a common element of limited extent would have ap- 
peared if the principles of justice were " the will of God 
as indicated by general utility"; and the foregoing is 
not therefore offered as proof, but only ae illustration. 
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It is claimed, however, that our friends of the Histor- 
ical achool cannot accoant for it on the principle of 
"growth"; unless, indeed, they find the law of growth 
implanted in the natural constitution of man, in which 
case this commou element would still be appropriately 
termed a " law of nature." 

The manner in which the body of prsetoriau law grew 
up into a system so nearly perfect as to challenge and 
command the admiration of all succeeding ages, we may 
be pardoned for tarrying a moment to very briefly oat- 
line, though out of our sphere and belonging to that 
of legal history. 

The Prsetor was the supreme judge and a normally 
constituted taw-maker in the Eoman republic — bo far aa 
concerned the element of law we are here considering. 
His decisions were liable to be supplemented or over- 
ruled by the formulated law of the senate and people, 
and later by the imperial decrees; but so far as nottbaa 
constrained he was the law-making power. (The Edilea 
and Pontifex Maximus were the same within their 
sphere, which was very limited ; and pursued the same 
method of Edicts.) In the earliest days of his power 
he began to announce modes of procedure to be fol- 
lowed by litigants before him — rules of court, practice. 
This was done by an Edict issued at the beginning of bia 
term (which was annual), and which he was bonnd to 
adhere to during his term. He soon began also, prob- 
ably without conscious change, to announce principlea of 
jural law by which he would be governed. Each sac- 
ceeding Prsetor would naturally, and did in fact, adopt 
and re-issue that of his predecessor ; with such additions 
or Bubtractions {if any) as his sense of justice dictated, 
and as were warranted by the growing jural conscioas- 
ness of the people, incited and quickened by the increas- 
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ring divereitieB of busineBB and political life. With each 
new principle adopted he gave an action — a mode of pro- 
ceeding — 80 that practice and jural principles were 
intermingled. From this continual adoption by each 
Prsetor of the Edict of hia predeceaeor it came to be 
called the Perpetual Edict, It probably followed the 
general outline of the XII Tablea {which disappeared 
from use in the time of Cicero), as the Prsetor would be 
continually called upon to interpret and enforce them. 
It grew, from time to time, as our Common Law and 
Equity have grown, until it attained the final stage, in 
which it wa8 re-arranged, digested, and, with excerpts 
from the commentators and juris-conaults, promulgated 
as the Pandecta of Justinian. An elementary conden- 
sation of the same, mainly intended for the use of stu- 
dents, was about the same time promulgated as the 
Institutes of Justiuian. In this manner and form the 
Prffitorian law of Home was transferred to all the nations 
of Europe which arose upon the ruins of the fallen 
Empire, and was largely embodied in our own common 
^L law and equity. {OulUnes of Roman Law. Mora/.) 

H RESULTS, 

^1 A tree is known by its fruits. Men do not gather figs 
^1 from thistles, or grapes from thorn trees. The doctrine 
^P of a law of natural juBtice was in fact adopted in the 
^ Koman jurisprudence, and from that transfuaed into the 
jurisprudence of every nation occupying any portion of 
the European territory over which the dominion of that 
mother of empires extended. Our mother country 
received it, and transmitted it to ua. It waa the under- 
lying principle which gave form to our national aud 
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Btate cODBtitutioDs. What have been its fruits ? Upon 
thie point it will be sufficieot to adduce the teBtimonj of 
one of the ableet and moat learned of our adversaries. 
Sir H. S. Maine says of it : " The importance of this 
theory to mankind has been very much greater than ite 
pbiloBophical deficiencies would lead ub to expect. In- 
deed, it is not easy to say what turn the hiBtory of 
thought, and therefore of the human race, would have 
taken, if the belief in a law natural had not become 
universal in the ancient world. * * * i know no 
reason why tlie law of the Komane ehould be Buperior 
to the laws of the Hindoos, unless the theory of Natural 
Law had given it a type of excellence different from the 
usual one," Its value "arose from its keeping before 
the mental vision a type of perfect law, and from ita 
inspiring the hope of an indefinite approximatioo to it. 
* * * This model system, unlike many of those 
which have mocked men's hopes in later days, was not 
entirely the product of imagination. It was never 
thought of as founded in quite untested principles. The 
notion was that it underlay existing law, and mast be 
looked for through it. Its functions were, in short, 
remedial,not revolutionary or anarchical. * * * Jtg 
practical reBulta were not widely difterent from tboee 
which would have been attained by a Beet of law- 
reformers who maintained a steady pursuit of the gen- 
eral good of the community. * * * It overleaped 
all provincial and municipal boundaries; it disregarded 
all distinctions between noble and bargess, between bur- 
gess and peasant; it gave the most exalted place to 
lucidity, simplicity and system." To it " we owe the 
doctrine of the fundamental equality of hn nan beings." 
Kot more than once or twice has the world seen " a lit- 
erature which has exercised eucb prodigious influence 
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over the minds of men," ***** The grandest 
function of the Law of Nature was discharged in giving 
birth to modern laternational Law and the modern Law 
of "War." 

"What mysterions power lies hid in this system of 
jural principles, that it should produce such wonderful 
results — that it could unfold and construct a " type of 
perfect law " faster than " general utility " could test it, 
or the Historical Method could discover it ? It is signifi- 
cant that a scholar of profound erudition, one of whose 
purposes was to explode the doctrine of natural justice 
and to magnify " that Historical Method before which the 
Law of Nature has never maintained its footing for an 
instant," should have felt compelled to do such homage 
to his enemy. In view of his testimony it will seem 
less wonderful that it still serves to " impede the employ- 
ment of the Historical method of inquiry ; * * * to 
astonish those who are familiar with the extraordinary 
vitality of speculative error," that it has not " lost plausi- 
bility, popularity or power," but is still " the greatest 
antagonist of the Historical Method," and that its vitality 
still "very far from being exhausted" — notwithstand- 
g " its discredit with the higher minds of our day," and 
its being only " a superstition of the lawyers" which 
" still poesessee singular fascination for the looser thinkers 
of every country." 

HOT AN A-PRIOSI THEORY. 

The law of natural justice is not an a-priori theory. It 
studies with quite as much interest as any other " the 
early forma of jural conceptions " — " rudimentary ideas " 
— and finds in them also " potentially, all the forma in 
which law has subsequently exhibited itself," human 
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natare being the same then aa now. It does not pro- 
ceed, "much ae inquiry in physics and physiology was 
prosecuted before observation had taken the place of 
assumption." Precisely the reverse of this is true. It 
is arrived at by the strictest process of induction. It is 
based upon the facts of common consciousness. Each of 
the recognized jural conceptions is considered separately 
from all others, and the exact facts necessary to it deter- 
mined. Tbe test of history is applied, and there ia 
found an unbroken chain of confirmation. Assembling 
all these jural ideas ao proved and verified, we find them 
to be a perfect system of such beauty, harmony and 
adaptation to universal happiness tbat we cannot bat 
exclaim of this law of nature, that " her seat is the 
bosom of God, her voice is the harmony of the world." 
If the specialists in physics or physiology were told 
that inquiry into the history of " rudimentary ideas " 
in those sciences was " the only quarter in which could 
be found " the truth as to them, the suggestion would be 
received with ridicule ; and with astonishment if it came 
from a source entitled to respect. 

Nor is it a poetical or fanciful theory. It has not 
" upheld a state of nature which had once been regu- 
lated by natural law," " confused the Past and the 
Present," or contended " that the code of Nature exists 
in the future," though it does claim that code aa "the 
goal to which all civil laws are moving" so far as that 
goal is not already reached. These charges seem 
scarcely worthy of a scholar of such erudition and can- 
dor as Sir H, Maine. It is true that the poetical Greek 
mind readily pictured and apoke of a " state of nature " 
into which no injustice or wrong had ever come, and 
that these poetic ideas were transfused more or less 
through the classic Latin literature. But is a question 
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of science to be judged by the drearas of poets or the 
fervid figures of clasaic rhetoric? Indeed, he realizes 
its unfairnesB. He aaye of this hypothetical " state of 
nature " that it "is little noticed by the ancients except 
where it finds a practical expreseion in the fancy of a 
^■golden age"; that "the juris-cousultB do nut speak 
^H clearly or confidently of the existence of such a state"; 
^P and that " Natural law, for all practical purposes, was 
Bomething belonging to the present, something entwined 
with existing institutions, something which could be 
distinguished from them by a competent observer." 

»A11 science is systematic. It has a natural and logical 
order, and the observance of that order is necessary to 
clear and compact presentation. It is remarkable that a 
branch of scientific learning which has employed the 
ablest minds for so many centuries should never to this 
day have received an analysis which is not plainly 
artificial and illogical to a greater or less extent. It has 
been variously arranged and classified by many diiierent 
writers. It would be a useleaa labor to examiue all 
these systems merely for the purpose of pointing out 
their want of scientific basis. It will be sufficient to 
refer to the leading ones adopted by the Koman and 
English lawyers, and to furnish the general outlines of 
what appears to me to be the true analysis. 

ROMAN ANALYSIS.— The earliest attempt at scientific 
analysis of law in any European jurisprudence was that 
found in the Institutes of Justinian. The tripartite 
division of Persons, Things and Actions was indeed 
Buggested by Gains, who wrote in the second century oi 
7 
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our era, and whoae writings aupplied much of the 
material from which the Pandects were compiled. Up 
to the time of Juatinian, therefore, the two thousand 
books which composed a lawyer's library, contained not 
one which supplied any kind of scientific arrangement 
, of the law. The plan of the Prtetorian Edict had been 
continuously followed, and that, having grown up by 
gradual accretions during many centuries, and having 
probably commenced upon a basis drawn from the out- 
line of the XII Tables, contained little that could be 
called system. 

The primary division made by Justinian was that of 
public law and private law. Publicum jus, guod ad statum 
rei Romance special. Privatum est, quod ad singulorum utUi- 
tatem pertinet. No attempt was made by the Koman 
lawyers to further analyze or to discuss public law. 
The Roman Emperor was in theory an absolute ruler, it 
being held that " the people, by the lex regia, make a 
concession to him of their whole power." In fact, this 
emperor was but little short of what the theory assumed, 
and this, I think, sufficiently accounts for the absence of 
any further attention to this branch of law. Private 
law received a tripartite division, as follows : 

1. The civil law— ^'wB «tt7e. It was apparent to the classic 
lawyers that, in every political society there was a body 
of law which was peculiar to that state or waa not com- 
mon to all. This body of law was therefore called the 
civil law of that state. Quod quisque populus sibi jus con- 
stituii, id ipshis proprium civiiatis est, vocaturque jus civile, 
quasi jus proprium ipsius civitatis. It is manifest that this 
must all be embraced within what we have called eco- 
nomic and arbitrary law. 

2, The law of nations— ;/!(5 gentium. It was also appar- 
ent to the classic jurists that a large body of law waa 
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I found to be a commoa element of every system of juris- 
prudence, omni humano generi commune — common law. 
Qmd verb naturalis ratio inter omnes homilies constituii, id 
apud omnes gentes peraeque custoditur, vocaiurque jus gen- 
Hum; quasi quo jure omnes genles utantur. It would be 
natural to us, as it was to them, to expect that this ele- 
ment would be wholly included within the province of 
natural justice; and indeed they often used the terms 

I jus gentium as convertible with jus TUilurale. In fact, 
however, it was found to contiiin some provisions which 
were contrary to natural justice. This was explained by 
Baying that the different gentes had, " from custom, exi- 
gence and necessity," establiahed certain economic laws 
in each state, as captivity and servitude, quae sunt naturali 
juri contraries ; jure euim natarali omnes homines ab initio 
Uberi nasceba?itur. This element is readily accounted for. 
3. The law of nature — Jus naiurale. The law which 
had been found to be common to all the gentes within 
the Eomau dominion could not cover the whole field of 

t natural juatice. It could only embrace so much as had 
been taken up into the system of each nation, establishcl 
as law and thus made common to all. This at that 
early age would fall far short of the whole. In the 
gradual growth of the Roman jurisprudence many addi- 
tional principles of justice had been added by the 
tprsetor and the juris-consulta. These were drawn from 
thej'its naturale; which was said to be quod natura omnia 
animoMa docuit; * * * vidmius enim, cetera qiioque 
animalia istius juris pcrilia censeri. This unfortunate 
definition, however, must be construed with the other 
terms and phrases used. These principles were called 
natural precepts, preceptis natwralibiis; and these were 
generalized into three — honeste vivere, allerum non Ueedere, 
suum cuique tribuere. 
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It waa clearly seen that, bo far as adopted, they broke 
down ail distinctioua between men, aud expelled what- 
ever was harsh and unjust in the civil law. Omnes 
homines natura ccquales sunt (Ulpian), Hence this body 
of law waa often called Equity — Eqidtas. Though ad- 
ministered by the same courts, it waa distinct aa to the 
time and nature of its origin. Indeed, this whole tri- 
partite division has reference to the time and mode of 
origin. It is not scientific but historical, and hence 
does not admit of arrangement for institutional pur- 
poses. I am not aware at what time, or in what mau- 
ner, the whole body of Roman law first came to be 
called the Civil Law. I have not found the terms so 
employed by the classic jurists in my too limited read- 
ing of that law. 

This private law was also divided, aa to where fonnd, 
into written and unwritten law— ^'fis scriptum and jus 
sine scripio. The former consisted of: 

1. Lex. This was what waa enacted by the Senate 
and people of Rome, at the request of a senatorial mag- 
istrate — aa a consul. It was the equivalent of our terms 
statute law. It did not mean law in the comprehensive 
sense; as usually translated. It was indeed sometimes 
so used (unless mistakes have been made in copying), 
but inappropriately. In general literature it acquired a 
broader meaning. 

2. Plebiseitum ; what was enacted by the commonalty 
{'ple.bes), at the request of a plebeian magistrate — aa a tri- 
bune. These plebiscita, by the Hortenaian law, began 
to have the force of Isges. 

3. Senalus-consulhim ; what was enacted by the Roman 
Senate, after the people became too numerous to be 
assembled for the purpose of enacting laws. 
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14. Principum pladta ; the rescripts, decrees and edicts 
of the Emperor. Tliese had the force of kges, because 
" the people, by the lex regia, make a concession to him 
of all their power and authority." 
5, Magisiratuuyn edicta; the Edicts of the prjetora — 
also called honorary law {Jus not Ujc), because estab- 
lished by those who bear honors ; that is, magistrates. 
The Gurnle ediles also published au Edict de quibusdam 
cau3is, which was a small part of this Jus honorarium. 

6. Sesponsa prudentum.. "Anciently public interpre- 
ters of the law were licensed by the Emperors, and were 
caWed Juris-consulti." The opinions delivered by them 
when consulted acquired the force of jus (not lex), mach 
the same as our caae law. 

The unwritten was the customary law — quod usus 
approbavit. In every system of law will be found an 
element so old that it cannot be traced to any origin, 
and so much a matter of course aa never to be formu- 
lated or require decision ; being always assumed. This 
appears to be what was here referred to, and consisted 
chiefly of the most elementary rights of person, prop- 
erty, contract and domestic relations ; but included every 
kind of law, public and private. Diutitmi mores, coiisensu 
utenlium comprobaii, legem imitaniur. 

It was also divided into the mutable and the immuta- 
hle. The law of nature, so far as it had become a part 
of the Eoman jurisprudence, and which included almost 
all the the law of nations, was immutable — semper Jirma 
atque immutabilia permanent. But the civil law, and so 
much of the law of nations as was contra naturam, was 
mutable — saepe muiart soleni, vel iacito consensu populi, vel 
alia postea lege lata. 

Gaius, writing in the second century, had made the 
statement that "all law pertains to persoae, things or 
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actions," One of the diatinctioaa that would most 
readily strike the attention of a lawyer was that some 
rights were determined by the status of a person, as the 
hend of a family or one of its subordinate membere, a 
citizen of Rome or of an outlying province, a freeman 
or a slave — whilst others were determined by the acts of 
persons. This remark of one of the most famous juris- 
conaults became, therefore, the basis of the subdiviaion 
and classification for institutional purposes, the leading 
heads of whioh were as follows : 

L The law of persons — de jure persotiarum. That is, 
rights determined by the statue of persons. 

(a) Freeman, freedmau and slave. 

(i) Citizen and alien. 

(c) Father of a family and son or daughter of a fam- 
ily (the latter including all living members of 
the family, — wife, grandchild, great-grandchild, 
adopted sous, slaves, and wives brought in from 
other fiimilies ; patriarchal law). 

(rf) Tutor {or after fourteen years of age curator,) and 
pupil; (guardian and ward). 

II. The law of things — de jure rerum. Not physical 
objects, which is a very narrow meaning of the word 
things; but rights determined by the acts of men; — 
whatever they think about, plan, do. (The word " things," 
in its broad sense, appears to be a good translation of the 
Latin law term, res. It means whatever is thought about, 
etc. ; from the Teotonic, denhen, to think.) 

(a) Corporeal things — property. 

(1) Movable. 

(2) Immovable. 
{b) Incorporeal things — rights. 

(1) Servitudes. 
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(2) Obligations; ariBiug by — 

(a) CoQtract — agreement of partieB. 

(b) Delict — injuries by one party. 

III. The law of actions — de lege adionum. This was 
a very mnch undigested topic. Being primarily only 
the right and mode of relief given by the law for civil 
injuries, it included many of the substantive rights them- 
Belves, which resisted classification under the preceding 
heads, or which were known only by the actions provided 
for their enforcement. 



ENGLISH ANALYSIS.— The first serious attempt at au 
exhaustive eltissification of law in the English juris- 
prudence was that of Sir Matthew Hale. It was mainly 
followed by Blackstone, whose arrangement has, with 
little variation, been adopted in practice ever siuee, both 
in the mother country and our own. The leading topics 
of the latter are as follows : 

The whole corpus juris is called " municipal or civil 
Jaw." Ae to where found, it is divided into : 

1. The lex 7ion scripla — the unwritten or common law. 

(«) General customs. fFound m th= records of courts, 

(6) Particular (local) customs. | "n??™! tod=nfari«""°"' " 
(c) Particular laws, observed only in certain courts 
— Eoman law and Roman ecclesiastical law. 

2. The lex scripta, the written or statute law — the 
statutes, acts or edicts made by Parliament, conBieting 
of king, lords and commons. 

For the purpose of scientific arrangement and esposi- 
tion the whole body of law is divided into (1) Rights, (2) 
"WrongB. 

Rights are subdivided as follows : 

1. Eights of -persons— jura personamm ; "those rights 
which concern and are annexed to the persons of men." 
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(a) Tha absolute rights of individuals, couaisting of 
(1) personal liberty, (2) persoaal aecurity aad (3) 
private property. 

(6) Supreme magiatratea — Parliament (legislative), eon- 
aiating of king, lorda and commonB — the King 
(executive), to whom the judicial is aubordinate, 
and other aubordinate officials. 

(c) Natural-bom subjects, aliena and denizeus (natural- 
ized alieua). 

{d) Master and servant. 

(e) Husband and wife. 

(/) Parent and child. 

{(/) Guardian and ward. 

(h) Corporations — artificial persons. 

2, KightB of things— ^'wra rerum. " Such as a maa 
may acquire over external objects or things nneonnected 
with his person." 

(«) Property; (1) real, (2) persoaal, (3) mixed (chattels 
real). 

{b) Contract: (i) express, (2) implied. 

"Wrongs are subdivided into ; 

1. Private wronga or civil injuries, and actioiiB. 
(a) The means of remedy — courts. 

(6) ViolatiouB of rights of persons. 

(c) Injuries to property, personal real and mixed, and 

violation a of righta of contract. 
{d) Injuries proceeding from or affecting the crowo. 
(e) Modes of remedy — pleading, practice and evi- 
dence. 

2. Public wrongs; — crimes and miademeanora. 
(a) The nature of crimes and puniahments, 

(6) The various kinds of offencea, with some attempt 
at classification. 



THE AMKHICAN THEORY OF GOVERHMBNT. 105 . 

(c) Meaua of remedy — criminal courtB. 
{d) Modes of remedy — erirainal pleading, practice 
and evidence. 
It 18 not my purpose to add to the literature of criti- 
cism that baa been bestowed upon this system. Its 
value is attested by the incalculable benefit it has con- 
ferred iu long practical use. Nor do I purpose to repeat 
those criticisms, further than may be necessary in order 
to explain and give the reasous for the simple analysis I 
propose. It will be noticed that it wholly ignores the 
Roman distinction between public and private law. 
Why this division was rejected by ao eminent a lawyer 
as Sir Mathew Hale has never been explained. Possibly 
it was because the English judiciary was in theory, and 
largely in practice, subordinate to the executive; and 
any severe analysis of public law would have set up 
metes and bounds to the royal prerogative. Be this as 
it may, it seems clear that this distinction must be 
restored, for the sufficient reason that it is essential, and 
beace cannot be ignored by legal science. This being 
premised a glance at the above outline of the system 
now in use will show what changes must be made. 
Among rights of persons we find treated the supreme 
magistracy, citizenship and guardianship. Under the 
head of private wrongs we find "injuries proceeding 
from or affecting the crown " ; and the last leading topic 
is " public wrongs." All these are admitted public law. 
The subject of corporations is ranged under the head of 
rights of persons, because they have been called artificial 
persons. The rights here indicated are supposed to 
^^ " concern " and to be " annexed to the person " of this 
^K legal fiction. I fancy every student has been embar- 
^H rassed at finding this element of law so collated, and has 
^B passed it without being able to discover its supposed 
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aasimilatioD, This imaginary being has none of the 
indicia of personality. It has been the cause of much 
confusion in the judicial forum. In my judgment it 
should be perpetually banished, and corporations called 
by their appropriate names. They are public, private 
and quasi-public. The first is simply a governmeutal 
agency; and the last is the same, in so far as it as a 
public corporation. Private corporations are combina- 
tions ot persons for business or benevolent parposos, 
which grow up under the principles of property, con- 
tract and agency, with the same spontaoiety as any 
other institution of society, where not subjected to 
artificial trammels. Neither legislation nor royal grant 
is necessary to their existence, except to the extent that 
such creative agency has unnecessarily been made so. 
They grew up at common law, both in the Roman aod 
English jurisprudence; (though this is no criterion, as 
nearly every kind of legal institution did the same). At 
an early period in the former, their formation was pro- 
hibited without special imperial sanction, in common 
with all other kinds of corporations, because some, 
probably of a public, quasi-public or municipal character, 
became "nurseries of faction and disorder." This pro- 
hibition was in some way transferred to the latter, 
which borrowed the law of corporations chiefly from the 
Roman, The only authority they necessarily receive 
from the public is the right to exist, which is not a 
'* franchise," in any important sense of that undefined 
word of many incongruous meanings. They are merely 
the final term of a jural growth, the germ of which is 
found in a common partnership, and more developed in 
a "limited partnership" and "joint stock company." 
Indeed, a private corporation may be defined to be a 
partnership of which a!) the members are "limited 
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partnfira." It therefore distinctly ranges itself oiider 
the head of contractB. 

The class of obligatious which result from Btatua, but 
which have been included among implied contracts, are 
not contracts at all. It appears to have been assumed 
early in the history of our jurisprudence that there could 
be no debt without contract, and hence it was said in 
these cases that " the law implies a contract." The obli- 
gation of every man to pay his taxes, and to maintain 
his children, have nothing in the nature of agreement 
about them, and they need no such fictitious support. 
This class of obligatious should therefore be remanded 
to their proper places in the system of classitication. 

The subject of torts does not appear in Blackstone's 
classification, except as a species of private wrongs. 
The rights of compensation for injuries are as distinc- 
tively such as any other class of rights. If a man torti- 
ously kills my horse, my right of property is extin- 
guished. An entirely new and distinct one supervenes. 
The first was a relation to the property, the last to the 
trespasser. The Roman law was clearly correct in 
making delict a substantive bead of rights; and this 
must be restored. 

The primary division of all law into rights and wrongs 
may be convenient and useful in a practical treatise. 
For the purposes in view I am not called upon to affirm 
that it is or is not. But it has no place in purely scien- 
tific treatment. The clear and full exposition of a right 
necessarily points out the wrong, which is only its viola- 
tion. This is true even in the case of torts. This grand 
division may therefore be disregarded. 

Economic and arbitrary laws, being only means to an 
[end, are evidently most properly treated with reference 
kto the ends to which they are tributary. When specific 
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and directly applied to the end, tbey must necessarily be 
considered in immediate connection; when of a general 
character and correlated with a variety of ends they 
must be treated in a more remote connection, or even in 
bodies more or less separate; as systems of pleading, 
practice and evidence. It results from this that all 
scientific analysis must follow the permanent, jural ele- 
ment, not the fluctuating economic element. Adopting 
the foregoing views we are impelled to a very simple, 
and what appears to be the natural general arrange- 
ment. I do not share in the belief that no such accu- 
rate and final arrangement is practicable. Chancellor 
Hammond says: "Of all sciences in the world, law is 
perhaps the one in which we are least entitled to count 
upon immunity from future changes." [Introduction to 
Saiigar's Justinian, Amer. Ed.) It is true that changes 
are constantly being made; and it may be true even to 
the extent indicated by this remark. Bat these changes 
are but few in the immutable element of jural law ; and 
then always upon the lines which nature has made and 
science must follow. 

PROPOSED ANALYSIS,— The corpus Juris should be desig- 
nated by the appropriate and simple terms civil law ; tbe 
term " municipal " being dropped as obsolete. Law is 
made by citizens {cices), and chiefly for citizens. The 
element of Roman law which was called the civil law, I 
was BO called because it applied only to "KomancitizenB," ■ 
as distiugnished from other subjects of the imperial 
dominion. As all such inequalities have vanished, the 
"civil law" applies to all who are subject to the com- 
mon sovereignty- 
There must be a primary distinction between pablic 
and private law. The latter, however, must be first 
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'considered, for reasons which will hereafter appear, but 
which do not admit of brief explanation here. I do not 
overlook the difficulty in drawing this line. Bat the 
line exiBts and the science will be imperfect until it is 
perfectly drawn. 

There must be another primary and dual distinction 
between law which is only a means to an end, and law 
which is the end itself; between economic and arbitrary 
law on the one hand and jural law on the other; or 
between medial and ultimate law as they might be 
termed. The reasons for this have been sufficiently 
given. {See pages 5-14.) The latter, upon being analyzed, 
will draw with it the correlative provisiona of the former, 
aa above explained, and will form the substratum of all 
private and public law. Bentham's distinction of sub- 
stantive law and adjective or instrumental law, and Austin's 
secondary ]aw,aeem to be a partial adoption of this division. 
Bee, also, Heineccius; Actio non est jus, sed medium jus 
persequendi. 

Jural law is divided as follows : 

1. Personal rights — rights determined by the fact of 
ijwrsonality. 

(a) Personal security, (which views the individual as 

passive and subject to aggression). 

(b) Personal liberty, (inclndiug the normal exercise of 

every facnlty). 

(c) Imperfect and impaired personality — Infancy, 

Lunacy, etc. 

2. Property. 

(a) Personal — movable. 
(6) Keal — immovable. 

3. Contract, 
(n) Express. 
(Ij) Implied. 
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4. Torta — delicts. 
(a) Direct. 
(i) Indirect. 

5. DomoBtic relatioas. 
(a) Husband and wife. 
(6) Parent and child. 

6. Political relations. 

It will be noticed that the first topic embraces all 
jural relations of the being called Self to hia owu physi- 
cal organism ; the second all those relations to certain 
external objects called property ; the third all those 
relations to determinate persons, created by mutual 
agreement ; the fourth all those relations to determinate 
persons, created by tortious action ; the fifth all those 
relations between members of the natural group called 
the family ; and the last all those relatione to the equally 
natural human family called society ; and that the whole, 
therefore, cover the entire province of jurisprudence. 
It will also be remarked that these leading topics may be 
arranged according to the Roman principle of classificft- 
tion, in which case they would be as follows : 

Eights resultiug from the sialus of persons. 

1. Personal rights. 

2. Domestic relations. 

3. Political relations. 
Eights resulting from the acts of persons. 

1. Property. 

2. Contract. 

3. Delict. 

Chancellor Hammond thinks this is "the only method 
upon which we can hope to-day to see the desired (and 
scientifically necessary) union of internal and external 
system." The distinction between rights which flow 
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from natural status and those which are conveutioaal is 
certaiuly important, and uecesgary to he made ; bat it 
doeB not seem to me best adapted to claesificatton for 
practical expoaitioa. 

The first five topics of the arraugement above pro- 
poeed are the trampled fields of thousanda of years of 
legal contest and adjudicaton. They may be studied 
from many able and well-nigh exhaustive works thereon. 
They will therefore call for but the briefest possible out- 
line at our hands; mainly for completeness of view, 
though for some criticism of tenacious errors. The last, 
however, may be said to be yet an unwritten chapter of 
law. For this reason no sub-analysis has been attempted 
above, and for the same reason it will demand a more 
elaborate, though only elementary, diacussion. It con- 
spicuously needs thorough inquiry and clear presenta- 
tion ; as its practical importance cannot be overesti- 
mated. It is the rescue of this chapter from the fields 
of speculation and adding it to the province of " positive 
law" — the planting of all the functions of juat govern- 
ment upon primary jural principles easentiaily the same 
in their nature and derivation as those which lie at the 
basis of all private law, and limiting them thereby, that 
entitles us to call this general scheme of law The 
American Theory of Government. 

As the foregoing systems all belong to the Intuitional 
school, I will append, without remark and for purposes 
of convenient comparison, one each representing the 
Utilitarian and Historical schools. 

UTILrTARIAK ANALYSIS.— According to Mr. Austin, ' 
who may be selected as best representing this school, 
the whole body of law must be divided into (1) The Law 
ot Things and (2) The Law of Persons — or Status — not 
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becauBe of any eeBential distinction, but for " conven- 
ience for reference " and " coherence of the general 
body of the legal syBteni, which is attained by omission 
of the special matter." The part of what has been 
called public law which describes the etatua of public or 
political persons must be distinguished for the same 
reasons. The arrangement then is ; (See Alistin's Jurta- 
■prudence. Pari III.) 

I. The Law of Things, or the corpus juris minua the 
Law of Persons. 

(a) Primary rights, with primary relative duties. 

(1) Rights in rem as existing per se, or as not com- 
bined with rights m personam — (includes " abso- 
lute rights," or " a man's right in his own per- 
son or body "). 

(2) Rights in personam as existing per se, or as not 
combined with rights in rem. 

(3) Such of the combinations of rights in rem and 
rights inpersonam as are particular and compara- 
tively simple, 

(4) Such universities of rights and duties (or each 
complex aggregates of rights and duties) as arise 
by universal succession — (corporations, Ac). 

(6) Secondary or sanctioning rights with sanctioning 
duties (relative and absolute), delicts or injuries 
(which are causes or antecedents of sanctioning 
rights and duties) included. 

(1) Rights and duties arising from civil injuriefl — 
(civil delicts and their remedies). 

(2) Duties and other consequences arising from 
crimes — (crimes and their remedies). 

n. The Law of Persons, or status. 

(1) Private conditions ; including (1) domestic and 
quasi-domestic, and (2) professional conditions. 
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{2) Political conditions — the powers, rights and duties 
of political BuperiorB, supreme and subordinate. 

(3) Anomaloua or miacellaneous conditions. 



This ajatem has been adopted, with Bome modifica- 
tions, and elaborated with great learning and ability, by 
Professor Holland, {Elements of Juris-prudence), and Pro- 
fessor Terry, {Angh-American Law). 

Perhaps it will be best to explain here the distinction 
npon which thia topical arrangement is baaed, instead of 
deferring it until particular rights have been outlined. 
All rights, private and public, may be divided into two 
claasea, of which the elements of a right of one class are 
as follows : 

1. A person or collection of persons in whom the 
right resides — appropriately termed the person or per- 
sons of inherence. 

2. A physical object, person or persons, to which or 
whom the person of inherence is united by the jural 
relation, vinculum 'or bond called the right — appropri- 
ately termed the object of the right; as physical 
organism, property (tangible things, in which aenae we 
use the word when not qualified), a child in custody, or 
an assailant, aa the object of self-defence or public com- 
pulsion. I do not find any rights in rem without an 
object, as do all writers of tbia school, Mr. Austin 
{Led. XIV.,) and Prof. Terry {Sec. 1S9), however, 
preferring to use the word "subject." Nor do I find 
that a person, when the object of a right, ia "what tha 
law cbooBes to treat as a phyaical thing." {HolL El. 
Jur., 3d Ed., 77.) 

Certain definable acts which the person of inher- 
ence is warranted by the right in doing or omitting to 
do with reference to the object — appropriately termed 
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the"coiitent,"or"orbtt" of tlie right; as the normal aae 
ofpbysical organism, dominion over property, self-defence 
sgaiost assailants or public compulsion of wrong-doers. 

Tlieae are culled rights in rem, and the dosignation 
appears to be unobjectionable. It is not always here 
" essential that there should be two parties," ( Wharton, 
Com. On Amer. Law, § S; lloll. Ml. Jur. 76), as personal 
rights and rights of property may be conceived of in a 
state of eutire isolation. The elements of a right of the 
other class are as follows : 

1. A person or collection of persons in whom tbe 
right inheres — the person or persons of inherence. 

2. A person or persona to whom the person of inher- 
ence is united by the jural relation called the right — 
termed the person or persons of incidence; as in case of 
contracts, torts and rights to domestic or political duties. 

3. Certain determinate acts which the person of in- 
herence is warranted by the right in requiring the per- 
son of incidence to do or abstain from doing — the 
content of the right; as to pay a debt or damages, to 
perform domestic duties or to discharge the duties 
resulting from political relations. 

These are called rights in personam. It will be noticed 
that in the former case the content of the right is the 
doing or abstaining from certain determinate acts with 
reference to the object of the right, whilst in the latter 
ease the content of the right is the requiring another 
person to do or abstain from certain determinate acts, 
there being no object of the right. I am not sure but 
in ihe latter case the "person of incidence" would 
be more appropriately termed the object of the right. 
This distinctioQ preserves intact fonr of our topical divi- 
sions — Personal Rights, Property, Ooutracts and Torts 
-but cuts across Domestic Relations and Political Kela- 
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^H tioQS. The same line of division runs tbrongh obliga- 
^P tioQS or duties, and the same dietiDguishing terms might 
be Dsed, as the same acts or events which give rise to 
the sense of right in the person in whom the right 
inheres — the "investitive facts" — also give rise to the 
sense of obligation in the person obliged, (the existence 
of the person to be invested with a right or duty being 
always a premised fact), as explained above, page 72. 

This distinction was explained by Mr. Austin by say- 
ing that rights in rem are such as avail against persons 
generally, or against all the world, whilst rights in per- 
sonam avail only against particular individuals; and bis 
explanation has been accepted by those who have adopted 
this system. But it will not bear examination. AH 
rights avail against persons generally. Bights in per- 
sonam, are liable to, and are protected from, tortious 
I invasions by outside parties the same as rights in rem. 
It does not aftect the principle that most of them are 
not so readily invaded. Prof. Holland finds some rights 
in personam which avail against persons generally, and 
accounts for them as being exceptional, {El, Jur. 150, 
m.) 

Jurists who employ this system have latterly been dis- 
tinguished by some eminent writers as the Analytical 
School. It does not appear to me that the mere fact of 
a common topical arrangement is sufficient to classify 
the writers using it as a separate "school." It is true 
that jurists who adopted this system took the lead in the 
thorough analysis of legal principles — for which too 
much credit cannot be awarded to them. But, as they 
appear to be falling behind in this respect, still clinging 
to "artificial persons," "artificial things," and various 
"namable entities" which disappear on analysis, as 
well as inventing some others such as the rights of 
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"immunity from fraud" and "unimpaired pecaniary 
condition "; and aB their adoption of this distinction as 
a basis of arrangement appears to be the result of their 
rejection of natural justice as the " object of law," and 
as being only "general utility," "part of morality" 
(Holland), or " principles of conduct " that " have come 
— no matter how — to be generally accepted " (Terry), 
it appears to rae better to employ the earlier term to 
include them all. It may be added that the school whose 
theory we are endeavoring to present has by the same 
■writers been called the Ethical School. As this is the 
only theory which does not confound justice with 
" morals " and " conscience," the name seems to be par- 
ticularly inappropriate. {Supra page 74-) As to the 
modern Historical Bchool, which has branched off from 
its Grseco-Roman parent, I cannot but think that, as 
suggested above (page 53), it will return to the fold when 
it shall have recovered from its bewildering mystieiam 
in regard to the origin of jural and customary law, and 
its coquetting with Darwinism, which is a distinct 
hypothesis. {See Ante, page 68.) It is largely true that 
" there is no person who aids, either consciously or 
unconBciousIy, in making the laws of a country whose 
opinions are aot moulded by the past"; but this element 
of truth does not warrant the view that "laws hind us, 
therefore, not because they are imposed by the past, but 
because we are part of the past which consented to 
them " ( Wharton Sec. 86), which seems to vary bnt little 
from the saying of Hooker, that " we were then alive in 
our predeeeBsors, and they in their successors do still 
live." So of Dr. Pollock's statement, that " The doc- 
trine of evolution is nothing else than the historical 
method applied to the facts of nature ; the historical 
method is nothing else than the doctrine of evolution 
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applied to human societies and institutioQS." The 
strongly pressed view of Dr. Wharton, that " the law of 
a nation is the product of its conscience and need at 
each particular era" {Com. on Amer. Law, Sec. 6), seems 
not to be seriously different from our own as presented 
above (pages 7 to 30), when for " conscience" is substi- 
tuted, not "an isolated moral sense" indeed, nor yet 
" the moral sense of the nation, modified by reason and 
hereditary traditional tendencies," but the intuitive 
jural consciousness of the controlling body of men. 
*'In tbe common conecioueness of the people exists 
positive law" [Savigny). Their insistment that volun- 
tary jural and economic customs may properly be called 
civil law before becoming " commands" by the endorse- 
ment of the sovereign will, appears to be only a change 
in the meaning of the word "law," as all are agreed 
that the former historically precede the latter; and, it 
may be added, is of little consequence except that, in 
connection with their refusal to recognize any distinc- 
tion between moral and jural principles, it appears to 
transmute the whole moral law into civil law, so far as 
generally obeyed " at each particular era." This view 
is held by only a part of that school. Prof. Amos 
defines a law to be "a command proceeding from the 
supreme political authority of a state, and addressed to 
the persons who are the subjects of that authority." 
(Science of Law, 48.) 

HISTORICAL ANALYS1S.-The arrangement furnished by 
Dr. Pollock is, I think, the latest by any writer of this 
school, and from the recognized learning and ability of 
its author may be deemed the best as far as it extends, 
notwithstanding his remark that it does not " attempt 
exact analysis, which, indeed, the nature of the matter J 
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hardly ajraits." It ia as follows : (See hie History of 
the ScUnce of Politics, Chap. VII.) 



THEOEE'nCAL POLITICS. 

A. TirEORY OF THE StATB. 

Origin of Polity. 

a. Hietorical. 

6. Kfltional. 
CODHtitution. 

Clasei 11 cation of forms of 
Governmenl. 

Political Sovereignty. 

B. Tbeory op Government. 
Forms of inatituLionB. 

KepreEentativee acd Minis- 
terial Government. 
Executive Departments, 

Defense and Order. 

Eevenae and Taxation. 

Wealth of Nafioue. 
Province and Limits of Poai- 

tive Law. 

C. Thboby or Lkgisi.atios. 
Objects of Legislation. 
General Character and Divi- 

Bions of PoBitive Law ( Phi- 
losophy of L&w or General 
Jarisprud en ce ) . 



Language and Style (Nomo- 
poetic or Mechanics of Law- 
making). 
D. Thkohy op the State ab 
Artificuj. Person. 

Belations to other States and 
bodies of men. 

International l.aw. 



APPLIED POLITICS. 

A. The State. 

Existing forms of Govern- 

Con federations and Federal 
Independence. 

B. Goyernmknt. 

Con stitutional La W and Usage. 

Parliam entry Systems. 

Cabinet and Ministerial Ee- 
sponsibilitj'. 

Administrative Constilutions. 

Army, Kavy, Police. 

Currency, Budget, Trade, 

Slate regulation or non-inter- 
ference. 

C. Laivs and Leoislatios. 
Legislative Procedure, (Em- 
bodiment of theory in legis- 
lative form: memorandum, 
expoee des motifs, etc.) 

Jurisprudence of particular 
Slates. 

Courts of Justice and their 
machinery. 

Judicial precedents and au- 
thority. 

D. The State Pkhsonifieu. 
Diplomacy, Peace and War. 
Treaties and Conventions. 
International agi cements fbr 

furtherance of justice, com- 
merce, communications, etc. 



Bnt as this does not analyze the "Juriapriidence of 
particular states," we may add Prof. Amos' "Laws 
Admissible into a Code," in order to get a complete 
Bjatem. They are as follows : {Science of Law, p. xxH.) 

1. Laws substantiating Preliminary Matter — (a) 
Bources of Law, {/>) Rules of Interpretation, (c)Esplana- 
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tion of Leading Terms, {d) General Topics of Law 
described and enumerated. 

2. Constitutional Laws. 

3. Laws of Ownership. 

4. Laws of Contract. 

5. Laws affecting Special Classes of Persons : (Hus- 
band and Wife ;. Parent and Child ; Professions ; Corpo- 
rations). 

6. Laws of Civil Injuries. 

7. Criminal Laws. 

8. Laws of Procedure : (including the " Constitution 
of the several Courts of Justice "). 
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PERSONAL RIGHTS. 

All righl8 are rights of persODs— ^'«ra personanim. No 
particular class of rights, therefore, is described by theae 
terms. But there ia a distinct class which are deter- 
miued by the fact of personality alone. These may be 
appropriately designated as "personal rights.". It doea 
not appear to be correct to call them "absolute," as in 
the syatem now in common use. They are clearly 
related to physical organism as their object, I am 
aware that this view will not be accepted by those who 
do not make a clear distinction between self and the 
body within which that self resides, but it will be 
readily received by those who, like myself, regard this 
distinction as an established fact of science, and not a 
mere article of faith. In our present state of being 
we find ourselves inhabiting a most complicated and 
wonderful physical structure, every minute part of which 
has its definite natural functions to perform. We have 
legs and feet with which to walk; arms and hands to 
manipnlate external objects; eyes to see ; ears to hear; 
vocal organs to talk with; a brain in some way necee- 
sary to the exercise of our reasoning powers ; nerves by 
which most organs are made vassals of our will; circu- 
latory and secretive systems to form and renew them. 
All these are kept in being by that mysterious something 
called physical life. A part are always in a state of 
voluntary or involuntary action. In the process of loco- 
motion from place to place most are contemporaneously 
employed. Combined and in healthy aad harmonious 
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rcocSperation, they make poBBible all the legitimate 
BCtivitieB of private, domestic, aocial, commercial and 
political life. To the extent to which their possession 
and proper use are intertered with all these pursuits 
of happineBB and usefulness are prevented. It needs 
Bcarcely to be said that in no case is it the legitimate 
purpose of any of these active powers to injure our 
fellow-men or invade their rights. 

In the preservation, enjoyment and normal use of all 
these bodily organs we are instinctively eonsciouB of a 
perfect righfulness of action. No process of reasoning 
is needed to convince us of it ; none could intensify that 
conviction or convince us to the contrary. The least 
interference with the utmost freedom of such action gives 
rise to an indignant sense of wrong. The defence of 
this organism and alt its normal activities is instinctive — 
to a large extent impulsive and involuntary. This self- 
defence is itself attended with an intuitive sense of 
rightfulness of action which is so obvious and irresist- 
ible as to have made it a truism that " self-preserva- 
tion IB the first laiv of nature," All observers of such 
acts of aggression and defence are impressed with the 
same convictions as the person whose security or free- 
dom of action is invaded. In these various ways, and 
with no uncertain voice, does nature prescribe and pub- 
lish her imperative command that these possessory 
relations and normal activities mast be respected — that 
they are Natural Eights; the perceptions of which, 

^m however involuntary, are the primary affirmations of 

^B jural reason. 

^V For every violation of any one of these rights, be it 
ever ao slight, just government holds the transgresBor 
responsible to the extent of the damage committed. 
Even threats may be such a violation, as they may place 
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the threatened person in fear, prevent his freedom of 
action, interfere with his busineas or other rightful pur- 
suit, and even prodace shock of the delicate nervous 
organism and physical injury. Hence, a threat of bodily 
harm is called a " common assault," and invokes the 
interposition of law. If attended with actual violence, 
even the lightest touch with violent intent, it is called 
an "assault and battery." The law does not wait for 
the violence to be actually committed, but upon reason- 
able cause shown, will place the olfender under bonds 
to keep the peace. There is such a multitude of means 
by which these rights may be infringed that it would be 
useless to attempt to classify them. It may be said gen- 
erally, that any act by which the vitality or functions of 
any bodily organ is impaired in the least degree, or the 
freedom of its legitimate use interfered with, is such a 
violation. The impairment of health enfeebles all the 
powers of body, produces suffering and endangers life. 
Hence, selling to any one unhealthy and injurious food, 
or otherwise causing him unknowingly to eat it, is a 
serious transgression of them, i'illing lhe air about hi8 
dwelling with noxious gases or malarial poisons is a 
" nuisance " which the law abates. Administering to 
him poisonous medicines unskillfully or rashly makes a 
physician liable for " malpractice." Professing to have 
learning and skill in the treatment of disease aod 
wounds, if he have them not or rashly disregards them, 
his profession is a fraud upon those who are thus led to 
trust him. They may be invaded by bearing false testi- 
mony against our neighbor — by slander and libel, as 
these make him liable to arrest, imprisonment and pun- 
ishment, without just cause. For this reason Black- 
stone and Kent have been led to include what they con- 
sider the right of reputation among "absolute righta," 
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and to treat in some degree of the law of slander and 
and libel in connection with them. Defuraution of 
character, however, whether spoken or written, is only 
one of the modes of violating these aa well as most 
other rights, and needs mention here only as such. 
Homicide destroys all these rights at a single blow; and 
hence the atrocious crime of murder is regarded as one 
of the moat malicions and infamous of crimes. In this 
ease, as the person whose life is maliciously or carelessly 
destroyed is beyond the reach of reparation, all that the 
law can do is to compel compensation to such persona 
as bad a pecuniary interest in his life. In all cases the 
natural right of self-defence may be resorted to when 
the processes of law are too alow to arrest the hand of 
violence; and bo much force may be used aa the trans- 
gressor makes necessary to vindication. Even homicide 
is justified if so made unavoidably necessary. 

These rights may, and have often been, invaded by 
the public aa well as by private action — by unjust 
arrests, convictions and punishments. To guard against 
this, in later times, it has been provided that no person, 
except on impeachment and in cases arising in the mili- 
tary and naval service, shall be held to answer for a 
capital or otherwise infamous crime, or for any oiience 
above the common law degree of petit larceny, unless 
he shall have been previously charged on the present- 
ment or iudietment of a grand jury, or shall be subject 
to be twice put in jeopardy of life or limb for the same 
ofience, or shall be compelled to be a witness against 
himself in any criminal case; that he shall be entitled 
ito a apeedy and public trial by an impartial jury of his 
peers; that he shall be confronted by the witueasea 
againat him ; that he shall have compulsory process for 
obtaining witnesses in his favor, and shall have the 
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aBBistance of couDBel in hia defence ; that excesBive bail 
Bhall not be required, or cruel and unusual puDiBbmenta 
inflicted; and that bills of attainder and fz^osf/ac/o laws 
shall not be paased. These were established common law 
rigbta brought by our fathers from the mother country, 
and have been in some form incorporated into the legal 
systems of our national and all our state governments. 
Some violations of these private rights are at the 
Bame time invasions of the rights of the public. In 
BQch eases, in addition to compelling reparation by pri- 
vate action for the damage committed, the law erects 
them into "crimes" or "misdemeanors" — "public 
wrongs," and punishes them by public prosecution. 
Hence we have indictments for " common assauItB," 
" assault and battery," " maintaining a nuisance," 
" mayhem," the horrible crime of murder, and a variety 
of others. This whole topic of crimes, or public wrongs, 
however, belongs to another department of law, and 
will be treated of when we come to consider the right 
of government. 

PERSONAL SECURITY. 

So many of these rights as constitute freedom from 
bodily injury proceeding directly or indirectly from the 
culpable conduct of others have been classified as " per- 
sonal security." No importance appears to be attached 
to this distinction beyond that of convenient designa- 
tion. It views the individual as passive and liable to 
aggression. It refers to those rights which are imme- 
diately invaded by such aggression. But the whole of 
this body of personal rights are so connected and bo 
interdependent that few can be violated without also 
infringing others. The destruction or disabling of a 
limb necessarily terminates or impairs its active powers. 
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We have therefore considered the violationa of them as 
a whole, above. According to Blackstone, personal 
Becurity consists in "a person's legal and uninterrupted 
enjoyment of his life, his limbs, bis body, his health 
and bis reputation; " but there could be no more effect- 
ual way of destroying hia personal liberty than by de- 
priving him of hiff life, limbs or health, or by securing 
his imprisonment through slanderous or libelous accu- 
BatioDB of crime To deprive him of hia tongue would 
effectually terminate hia freedom of speech. [It may 
be mentioned in passing that the strictly legal meaning 
of the word "limbs" is " those members which may be 
useful to him in fight, and the loss of which alone 
amounts to mayhem by the common law."] 

PERSONAL LIBERTY. 

Personal liberty, on the other hand, views the indi- 
vidual OS active and liable to restraint. It embraces the 
normal exercise of all our natural faculties and powers. 
"Liberty in its broad sense, as understood in this 
country, means the right not only of freedom from 
servitude, imprisonment or restraint, but the right of 
one to, use his faculties in all lawful ways, to live and 
work where be will, to earn his livelihood in any lawful 
calling, and to pursue any lawful trade or avocation." 
(In re Jacobs, 98 N. Y. 9S.) It means a man's right 
"to exercise his faculties and to follow a lawful avoca- 
tion for the support of life." (Bertholf va. O'Reilly, 74 
N. Y. 515.) " To be free in the enjoyment of the 
faculties with which he has been endowed by his 
Creator, subject only to such restrainta as are necessary 
for the common welfare." [People vs. Slarz, 99 N. Y. 
S86. See also Live Slock Ass'n vs. The Orescent City ^., 
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1 Abb.{U. S.) S98; Slaughterhouse Cases, 16 Wall. 106; 
Corfield vs. G>ri/eU, 4- Wash. C. C. 380.) This ia the 
judicial interpretation which has been given to this term 
as UBcd in our National and State OouBtitutional require- 
ments that no person shall be deprived of "life, liberty 
or property without due process of law." It must now 
be accepted as its technical meaning; though at the 
time those constitutional provisions were adopted its 
IoDg-eatab!ished technical meaning was freedom from 
physical restraint or iraprisonraent. It will be long 
before legal phraseology will fully adapt itself to the 
change. " Freedom from imprisonment," orsomo equiva- 
lent term must be Bubatituted for *' personal liberty," 
as used for more than a century past. 



FREEDOM FROM IMPRISONMENT.— So many of this gen- 
eral group of rights as are involved in locomotion from 
place to place, were at common law designated "per- 
sonal liberty." This composite right, it will be observed, 
is neceaaary to most of the pursuits of private comfort 
and happiness, beneyolence or usefulness, — to nearly all 
the ends of life. So necessary and sacred is it that, 
among others, it was distinctly asserted in the famoas 
Magna Charia, which our British ancestors exacted from 
King John at Runnymede, and baa been re-asserted with 
more or less distinctness in all the "bills of rights," 
" petitions of rights," and " declarations of rights " that 
have been from time to time enacted or in any way 
formulated since that time — in English acts of Parlia- 
ment, colonial charters, national or state constitutions. 
It waa provided by Magna Charta that " no freeman shall 
be taken or imprisoned but by the lawful judgment of 
his equals or by the law of the land," and these words 
were held by Lord Coke to mean by due process of law, 
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that is, by indictment or presentment of good and lawful 
men. To make imprisonment by public authority law- 
ful, it must be by process issued by some competent 
court or magistrate, in writing, under his hand and seal, 
and must express the causes of the commitment. 

Any coufinement of the person, in any place, or even 
" arresting and forcibly detaining him in the street," is 
deemed by the law an imprisonment, and if unlawful, a 
" false iraprisonment." So much has it been violated 
by public authority (especially in former times of more 
arbitrary government), and by lawless private aggres- 
sion, aud so jealously is it guarded by the law, that an 
extraordinary remedy of peculiar speed and efficiency 
has been provided ever since an early day in the growth 
of the English common law. The writ of habeas corpus 
was devised, the purpose of which is to secure imme- 
diate inquiry, by competent judicial authority, into the 
causes of imprisonment or detention, and immediate 
restoration to liberty if illegally restrained of the same. 
It is a writ of right to which every one is entitled as of 
■course. The privilege of this writ is only allowed to be 
'suspended in case of war or imminent public danger, 
and then only by special and temporary act of Congress 
in the United States and of Parliament in England. It 
issues at any time, on written petition of any person 
restrained of his liberty or of some one in his behalf, 
stating a case of unlawful detention, and verified by 
oath. If the party by whom, or in whose behalf, the 
writ is sued out, is not found to be held by a lawful 
commitment, the court or judge by whom it is issued 
must inquire summarily into the merits of the case and 
promptly remove all illegal restraint. Being restored to 
his liberty, he may have an action to recover all damages 
caused by his false imprisonment. This writ of habeas 
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corpus haa been justly called the bulwark of EngliBh 
liberty. The ancient writ de komine replegiando, which 
provided for a formal trial of the right of detention iii 
some caseB, was long since rendered obsolete by it, 

Neither state nor national boundaries interpose any 
limits to this right of "personal liberty." Even the 
ancient English cominon law allowed every man to 
"depart the realm at his pleasure." But euccessive 
English kings usurped the authority to prevent their 
subjects from going abroad without the royal liceDse, 
and this became at last, and for a long time, the settled 
doctrine. It was done by a prerogative writ of ne exeat 
regnum, by which any one meditating departure from the 
kingdom was arrested and held in confinement until be 
should give sufficient eeeurity not to depart without the 
king's license. In the reign of Elizabeth it was made a 
penal ofi'ence for any man to depart the realm without 
the royal license, and he who did so was subjected to 
the forfeiture of his personal estate and the profits of his 
lands. This prerogative, however, has now become 
obsolete by non-user. In our country such a right of 
government has never been claimed. The writ of ne 
exeat is only made use of by courts of equity to prevent 
credittJrs, against whom suits are pending, from going 
out of the jurisdiction of the court when it is made to 
appear that they intend to do so for the purpose of 
defrauding their creditors. 

EXPATRIATION.— The right of expatriation is included 
in and is a part of this right of freedom from phyaieal 
restraint. When we come to examine the right of gov- 
ernment, we shall find that there is nothing therein which 
rightfully empowers any state or nation to prevent any 
one of its citizens from casting off his allegiance to it and 
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acquiriDg the rightBof citizenship in another, if he thinks 
hie happinese ormeanB of uBefulneea would be promoted 
bj so doing. This implies, however, that all just debts 
have been paid, and all juat obligations previonsly incar- 
red have been discharged prior to his departure. This 
right has been obstinately disputed and denied by old 
and arbitrary governments. It is now recognized by 
most of the governments of Europe, though by some 
with qualifications and limitations which render it largely 
nugatory. Even this imperfect recognition haa been but 
recently brought about, and mainly by the persistent 
insistment of our own national government. The his- 
tory of its still incomplete vindication has been one of 
great interest. 

FREEDOM OF SPEECH AND OF THE PRESS.— Such of these 
personal rights as are exercised in the communication of 
our thoughts to our fellow-men have been denominated 
"freedom of speech and of the press." This is one of 
the most sacred, necessary and valuable of our social 
powers. It is required in all our intercourse with others, 
whether for purposes of business, benevolence or social 
enjoyment. The normal functions of the vocal organs 
cannot justly be interfered with. It is no part of those 
normal functions, however, to slander or in any way 
injure others, or the public. If slanderous speech, and 
idiary harangues inciting to mobs, affrays, riots and 
insurrections could be anticipated and prevented without 
restricting the rightful freedom of speech, it might justly 
be done. But how can this be effected? It cannot be 
certainly known before a man has spoken what he may 
say upon any subject. It is much the same with writing 
and printing. If a man were compelled to submit to 
legal investigation and decision, beforehand, everything 



1 



130 THE BCIESCE OF LAW, ACCORDISQ TO 

he proposed to pnbliah by priutiog or writing, his pen 
would be practically stopped aud his naefulncss ae a 
writer would be at an end. All this is especially true in 
a popular governmeot. Entire freedomof tongue and pen 
are then necessary to the discharge of the duties of citi- 
zenship. It is the imperative duty of every voter carefully 
to canvass the fitness and capacity of candidates for public 
office, the purport and wisdom of proposed meaeuree of 
law or administration. If he fails in this duty he iB not 
fit to be, and cannot rightfully be made a voter at all. 
The question is by no means free from embarrassment. 
The principles of jural science are clear, but how to 
adapt economic law to them is not so clear. The only 
solution yet found is to allow entire freedom of speech 
and of the press, holding all responsiblefor any infringe- 
ment of the rights of individuals or the public. Hence 
our American doctrine that no law can rightfully be 
passed to restrain or abridge the freedom of speech or 
of the press. 

RELIGIOUS LIBERTY.— Such part of our personal rights 
as are exercised in religious pursuits have been classified 
as "religious liberty," or the right to serve and worship 
God according to the dictates of eoneeience. This in- 
cludes the helief and propagation of religioae doctrinee, 
as well as acts of individual aud collective worship. 
For manifest reasons religious beliefs cannot be inter- 
fered with except by constraints imposed upon outward 
acts. This subordinate group of rights, therefore, is 
mainly coincident with those included under the claasi- 
fioations of freedom from imprisonment, and freedom 
of speech and of the press. They are wholly included 
in what is called "civil liberty," though often coordin- 
ated with it as " civil and religious liberty." This com- 
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poBite right has been, until a day not yet long past, moat 
cruelly and inhamanly euppressad by tyrannical govern- 
ment in almost every country now called civilized, not 
entirely excepting our own. In some otherwise highly 
civilized countries religious liberty ia not yet wholly 
attained. The struggle for religious liberty has been a 
long and bloody one. In our own highly favored 
country it was early settled. Our colonial history U 
sadly marred by some pages which we wish might be 
blotted out. But the Constitution of the United States 
provides that Congress shall make no law respecting aa 
establishment of religion or prohibiting the free exercise 
thereof; and every State Constitution contains provi- 
eions substantially the same. 

This general group of Personal Highta has been di- 
vided byBlackstone into (1) personal security, (2) "per- 
sonal liberty," (as understood at common law), and (3) 
the right of property. Kent has modified the last into 
the right to acquire and enjoy property. But even this 
IB by far too narrow a view. These rights are as much 
exercised in the making of contracts; the pursuit of 
reparation for torts ; the acquisition and enjoyment of 
domestic and political relations, as in the acquisition 
and enjoyment of property. They are also equally 
exercised in all the other pursuits of life — all the activi- 
ties by which we seek our own good or the good of J 
others. They have no limit in any direction, except \ 
the requirement that we must not trespass upon the 
rights of others. They include all such activities as 
have been grouped under such topical titles as "the 
right to labor and to employ labor," "the right to form 
business relations " and " the right to control one's prop- 
erty and actions." [Gooley on Torts.) They seem to 
admit of no exhaustive analysis. As before remarked. 
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all rightB are rights of persons. The peculiarity here 
is, that all men being endowed with the same physical 
organism, given to them for the same ends, these rights 
are the common birthright of all men. 



IMPEEFECT AND IMPAIRED PERSONALITY. 

Complete legal personality requires maturity and 
sanity of jural reason. The right to act according to 
one's discretion, implies the existence of that diecretion. 
A large part of every community, at any giveu time, con- 
sists of children whose faculties are immature. There is 
also at all times a not iucousiderable number of persons 
who, though mature in years, suffer from the saddest of 
all afflictions — congenital imperfection or derangement 
of reasoning powers and will. 

INFANCY. — The mutual rights and duties of parent and 
child beloug to the topic of Domestic Eelations. We 
here consider only the disabilities resulting from infancy 
and which do not result from the domestic relation. It 
is manifest that there can be no difference between a 
child and a person of mature years, so far as relates to 
the rights of personal security. Its life, limbs and health 
of body are equally entitled to immunity from aggressive 
injury. But when the child is considered as au active 
being, it is not entitled to the full measure of personal 
liberty. Its want of discretion to guide its actions must 
be supplemented by those of the parent, who is invested 
by nature with both the duty and authority. The move- 
ments of the child from earliest infancy must be under 
his control. Its person must be in his custody. Its 
home must be where fixed by him. He may direct and 
and constrain all its activities so far as necessary to the 
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discharge of his obligations as to its protection, main- 
tenance and education. He may administer such reason- 
able corrective discipline aa may be requisite to these 
ends — being responsible for any cruel or inhuman treat- 
ment in the same way as other persons. The doctrine 
often advanced that the right of the parent is derived 
from the state is clearly unfounded. It is a natural 
right, conditioned upon fitness and liable to forfeiture 
for abuse. What amounts to cruelty must he deter- 
mined as a fact according to the circumstances of each 
particular case. 

Ae a general rule an infant is held to be incapable of 
making a binding contract, but this is modiSed by 
exceptions. He may be without parent or guardian, or 
he may be neglected or abandoned by parent or guar- 
dian. He must have the necessariea of life. His defect 
of judgment varies from the total incapacity of early 
childhood to imperceptible incapacity aa maturity ia 
approached. His property must be managed and pro- 
tected. In view of these facts his contracts are held to 
be valid, void or voidable at his election, according to-; 
circumstances. If be has made a contract, express or' 
implied, for food, clothing, medical attendance, or other; 
necessariea of lite, and these have been furnished to him, 
in good faith, it is held to be binding, as the jural obli- 
gation would be the same irrespective of the contract- 
He may bind himself as an apprentice, and thus secure 
a home. In this case, it appears to me, he must be 
regarded rather as the agent of the state in its function 
of general guardian of infants, than as an original con- 
tractor, just as he might act as the agent of his parent 
or guardian. As to other contracts, if they are clearly 
to his prejudice t bey are held void; if uncertain as to 
benefit or prejudice they are held voidable, at his elec- 
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tion. No other person can take advantage of the in- 
firmity. It is his privilege solely, and he may ratify 
the contract if beneficial. The marriage contract of an 
infant, if entered into after "the age of consent" and 
actually coueumraated by cohabitation, is held to be 
valid for obvious reasons. And the domestic relation 
being so establiehed, the mutual rights and obligations 
of husband and wife, parent and child, necessarily resQlt 
therefrom, the same as in ease of adults. 

Not being able to make a valid contract beyond the 
exceptions above stated, an infant cannot acquire prop- 
erty by purchase or dispose of it by sale, except within 
those limits. He niay, however, acquire property in any 
other way; as by inheritance, devise, bequest or gift, 
(which require uo discretion on his part and may take 
efl'ect even before his birth), or by original appropria- 
tion and creation by labor, in which latter cases the 
rights of property are determined by the acta of appro- 
priation and construction. Hie gifts are voidable at bis 
election. lie cannot dispose of property by will. The 
latter disqualification must be justified, if it can bejuati- 
fied at all in the later years of infancy, by the undne 
influence to which he may be liable in the last hours of 
rational life. 

The rights of reparation for tortioas injuries to persoD 
or property accrue to an infant the same as to an adult. 
These result from the acts of others. So he is liable for 
his own wrongful acts to the person and property of 
others. In both these cases some modilications must be 
admitted which are not capable of brief explanation, 
and are not well settled. In view of bis want of 
capacity to initiate and conduct the necessary measures 
for legal vindication and protection, hia suits must be 
brought by a guardiau, or, for want of a guardian, by 



} 



THE AMERICAN THEORY OF QOVBRHMENT. 



135 



any person who will volunteer and is accepted by the 
court as bis " next friend." When sued, he muet defend 
by guardian. The court will appoiat a guardian ad litem. , 
if no general guardian appears to manage bis defence. | 
At what age the faculties of the child arrive at 1 
maturity, eo that be is justly entitled to the full control ^ 
of hia own conduct, is a fact not capable of exact ascer- 
linment. It differs more or less with every case, and ia 
affected by race and climate. The best that can be done 
by the law is to adopt a general rule, being careful not 
I'ithdraw the protection due to infancy at too early 
»ge. The Koman law assumed twenty-five years as 
the proper age. This rule was adopted in moatEuropeau 
countries, but has been changed to twenty-one in France 
(except as to marriage without consent of parents,) 
and in some German States. The age of twenty-one 
years has been adopted with great uniformity in all 
English-speaking countries, with exceptions in favor of 
females at eighteen years in some States. For some 
purposes, however, an infant is held to be sufficiently 
mature at an early age. Under seven years he is con- 
clusively held to be incapable of committing crime. 
Between seven and fourteen years he is held to be 1 
prima facie incapable, and after the latter age prima facie 1 
capable; but in each of the last two instances, the pre-l 
sumption may be overcome by evidence and the ques- % 
tion determined as a fact in the case. Tlie rule is about 
the same as to admission as a witness, the question of ' 
corapeteucy being iletermiued by the judge on examiua- ' 
tion; but children as young as five yeara have been sworn 
as witnesses. At the age of fourteen they are allowed to . 
choose their own guardians. At common law, males at 
fourteen and females at twelve were held to be capable 
of " consenting" to the contract of marriage. These 
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periods have been enlarged as far ae eighteen and four- 
teen jeara in eorae States. 

Ah to holding office, the qualifications of all public 
servants are fixed by the law which creates the office, or 
by some more general law. This ia Htrneturol law. As 
a role, infante are disqualified, but aorae exceptions are 
found. 



MARRIED WCMIN. —Under the Roman law, the wife was, 
ill the eye of ihe law, the daughter of the head of the 
family, whether that head of the family was her own 
husband, his father or grandfather. This may be 
regarded as the early patriarchal condition in every 
country. In England, the feudal law added much to 
her disabilitifs, and her legal personality was, for most 
purposes, said to be swallowed up in that of her hus- 
band, lie acquired The management and usufruct, of 
her real estate, all her personal property in posBessioD, 
together with such of her choses in action as he might 
reduce to possession, all her rights to damages for 
iiyuriee to peraon or property, and a life estate in her 
lands if he survived her and had by her a child " born 
alive and capable of inheriting." (It was some compen- 
sation that he was liable for her debts contracted before 
marriage, her frauds, injuries, and, in some cases, her 
crimes committed during coverture.) She could not 
make a contract, and could neither sue or be sued, ex- 
cept in a few special cases. She was liable to " mod- 
erate correction" by her husband, and much restraint 
of personal liberty. She could not have his testimony 
in her behalf. It must be said of these common law 
disabilities that they were chiefly intended for her pro- 
tection, and were then, to some degree, a necessary 
measure of protection. They have chiefly disappeared. 
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and as no warrant c&a be found fur them in natural jua- 
tice, it may reasonably be expected that what remain 
will also soon pass away. For the same reason, they i 
have no place in legal science; and the subject is too J 
broad to admit of going into details. We do not here ' 
speak of what rights may resnlt from the relation of ' 
man and wife, as we are considering only those which 
flow from personality or from some defect in that per- 
Bonality. These rights are clearly not impaired by mar- 
riage. The liability of the wife to undue influence by 
the stronger will of her husband may call for some regu- 
lative provisions, but these should be consistent with her 
full legal personality. 

IDIOTS,LUNATICS, HABITUAL DRUNKARDS,— Insanity varies 
in degree from the complete amentia of idiocy to the 
alight dementia of melancholia or feeble senility; from 
any one of the various forms of monomania to general 
mania; and, in time of continuance, from chronic to recur- 
rent or acute. It is evident that insane persons are enti- 
tled to protection from personal injuries; but it is equally 
clear that tUey may be justly restrained of their personal I 
liberty in so far as may be necessary to prevent them from ' 
doing harm to themselves and others. Guardians may 
be appointed for them and their property taken from 
their control. As a rule they are held to be incapable 
of making a valid contract or doing any other valid legal I 
act. Here, however, the situation is much the same as 
in the case of infants. They may be without guardians, 
or may be neglected or abandoned by such guardians. 
They must have the necessaries of life. Their property, ■] 
if they have any, must be managed and protected. The 1 
general rule adopted by the law is that the contracts of 1 
drunken and insane persons for necessaries furnished io t 
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good faith are valid, but for all other parpoeea are void- 
able. If, however, the contract be fiiir, and has been 
executed or bo far executed that the parties cannot be 
pot in statu quo, without koowledge of the ineauity or 
8ueh iuformation as would lead a prudent person to belief 
of the incapacity, it will be treated as binding. (3S N. J. 
L. 636.) The responsibility of a drunken or insane per- 
son for criminal acts must depend upon the determina- 
tion of the fact, ia each particular case, whether he had 
at the time sufficient capacity to know the nature and 
quality of the act he was doing. 

SLAVERY. — Happily slavery has ceased to exist in any 
Engliah-speaking country. As all personal rights are 
determined by the fact of personality, it could in no caee 
be justified unless upon the ground of insanity or pun- 
ishment. Both of these grounds seem to be insufficient, 
under any state of facts which history presents. Science 
must recognize jural personality, and, eo far as the law 
does not, it must be condemned as unjust. I think I 
can, however, conceive of a state of facts under which 
captives taken in battle, who were anciently reduced to 
slavery, might be justly held in a kind of serfdom, at 
least for a time. But the sins of the parents could not 
be rightfully visited upon their descendants. 

Some other classes of persons are often mentioned in 
this connection, but, as it seems to me, inappropriately. 
Banished, attainted, excommunicated, outlawed and con- 
victed persons are among those who are sufiering pun- 
ishment, and their disaljilities belong to criminal law. 
Corporations have no rights determined by personality. 
They can properly be treated only under the head of 
contracts, and can be called " arti6cia! persons " only by 
a iQction, or £gure of speech, which may at times be con- 



THE AMERICAN THEORY OF GOVERNMEST. 



139 



I 

\ 
I 



veuient, but wbicb has in tbe past proved to be very 
misleadiug. Tbe diaabiHtiea of women, iudependeot of 
coverture, do not result from defect of personality, and 
are -wholly matters of public law. Illegitimacy ia not a 
defect of personality, but of relationship, and tbe question 
IB one which belongs to intestate succession. Soldiers 
and seameu have tbe same rights of testament, suSrage, 
etc., ae other men, but regulations have to be varied to 
suit their situation, Tbe disabilities of alien friends, now 
happily abrogated as to private rights, rnust be referred to 
public law, and so, also, must tbe disabilities of alien 
enemies. Bankrupts (involuntary) are such as are under 
a Bpecies of general execution wbicb wrests from them all 
their property and distributes it among their creditors. 
The principle of law ia not essentially different from that 
involved in the ordinary case of judgment and execu- 
tion, and the subject belongs to judicial procedure. 
Voluntary bankrupts and insolvents only exercise their 
undoubted right to surrender all their, property for dis- 
tribution among their creditors on condition of being 
discharged from debts. Tbe disabilities which have in 
the past been imposed upon religious non-conformity 
clearly have no standing in legal science. Under tbe 
old English law a professed monk who had "entered 
into religion" and become "civilly dead," and whose 
estate could therefore be distributed by testament or 
administration before natural death, only exercised tbe 
common right of disposing of all bis property by gift. 

When any person offers himself for employment as an 
attorney or eouuse!or-at-Iaw, be impliedly repreaents , 
himself as being learned in tbe law. If he is not so he 
is guilty of a fraud, from wbicb bis fellows may justly 
be protected by some kind of proper regulation. He 
cannot complain if he is required to submit himself to 
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examination, aaJ to show that be ia what he repreaenta 
himself to be. He may then bo also of great aaaistance 
to the coartB, iuatead of an obatruetion. If in addition 
to this he is clothed with some official fuoctions, he is 
in 80 far a public officer. Much the same may be aaid 
aa to phyaiciana, and in countries where there ia an 
established chnrcb, as to clergymen. Public officers 
are simply the servants and agents of the state. Their 
righta and duties as such are a part of the atructural 
law by which their offices are created, and belongto the 
office, uot to the person. AU this clearly belonga to 
public law. 

Most of the disabilities mentioned above are grouped 
by Prof, Holland under a "law of Abnormal Persons," 
{£!l. Jut., Chap. XIV.), and by other writers nnder 
some similar title. For reasons which sufficiently ap- 
pear above, I have found no occasion for such a group- 
ing of what seem to me to be unrelated matters. 

The word Pereou ia uot a technical term in the law 
and has not been defined above. The same may here 
be added aa to the terms Thing, Fact, Act, Event, 
Motive, Will, Intention and some others, which most 
writers devote much attention and apace to defining. 
This appears to me to be rather the work of the lexi- 
cographer than of the writer upon law. 

Personal righta have required comparatively little 
economic regulation, except aa to the matter of health ; 
but the history of peraonal security and personal liberty 
is one of absorbing interest. 
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The word Property, though generally restrained in its 
■meaning to corporeal objects, is often used to include 
all rights which may be convertible into tangible prop- 
erty — all " rights in action" — that ie, rights arising from 
contracts and torts. This elastic signification is to be 
regretted, as it is almost a necessity to have some legal 
term which is limited to the former meaning. We shall 
therefore use it in that sense, expanding it to the latter 
Beaee by qualiiying terms when necessary. For the 
same reason we shall nse the word Things as referring 
to physical objects only, when not otherwise indicated. 

The right of property consists in absolute dominion 
over all those external objects to which it attaches. 
Blackatone defines a man's right of property to be " the 
free use, enjoyment and disposal of all his acquisitions, 
without any control or diminution, save only by the laws 
of the land." This saving is unnecessary'. It is no 
qualification or limitation of the completeness of domin- 
ion that it must not be used to injure others. A man's 
dominion over hie gun is no less perfect because he may 
uot discharge it at his neighbor. The maxim of Roman 
law. Sic uiere luo ut alimum non laedas, so often quoted as 
a limitation of the right of property, is not a principle 
of the law of property but of the law of torts. It is not 
the use made of one's own property that is here consid- 
ered, but the injury done to another. Nor is it any sub- 
traction from absolute dominion that a man may be 
compelled, if he does uot do it voluntarily, to appro- 
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priate a portion, or even all hia property to supplying 
the wants of himself and family; to sell it to the public 
if the public use so reqnirea; and to pay his taxes and 
other debts. These are the rights of othera ae to him, 
to be considered under their appropriate heads. Nor 
yet is it any limitation of the right of property that it 
may be taken from him as a punishment for crime. The 
political right to prevent crime by punishment will also 
demand consideration in its order. 

Property is divided into (1) things real and (2) things 
personal. The former include " lands, tenements and 
hereditaments." They consist of lands and all that is 
built upon or affixed to them with the intention of per- 
manence. Ciijus est solum ejus est usque ad ccelum. Thoy 
also, iu our system, include " heir-looms " {as to which, 
see below). The latter comprise all other articles of 
property, and are called "personal" because it is said 
they are "movables which may attend the owner's per- 
son wherever he thinks proper to go." These two 
classes of property are, in every practical treatise, con- 
sidered separately ; but as the elementary principles as 
to both are the same, it will not be necessary to do so 
here, 

HOW ACQUIRED AND LOST. 

Property may be acquired, that is, the right of prop- 
erty may be created or the proprietary relation arise, in 
four definite ways, and in no others. Blackstone finda 
twelve "methods of acquisition," to-wit: (1) occupancy, 
(2) prerogative, (3) forfeiture, (4) custom, (5) succession, 
(6) marriage, (7) judgment, (8) gift, (9) contract, (10) 
bankruptcy, (11) testament, (12) administration. Kent 
follows him generally as to the methods by which 
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"title to property may accrue." All these, upon exam- 
ination, are resolved into four. 

1. BY ORIGINAL OCCUPANCY,— Tbe earth is a great store- 
house, containing abundance of the things which our 
necessities, wants and desires demand. The origin of 
the right of property has before been explained (Chap, 
I, page 26), and need not here be repeated. "Whoever, 
therefore, first appropriates to his own poaaeasion and 
use any definite part of these vast stores of nature, 
thereby creates the relation of property between him- 
self and the objects so appropriated. I am unable to 
accept the view that "tbe relation is between him and 
other people whom he excludes from the thing," 
{Holland, 156.) 

The greater part of tbe surface of the earth, the 
most important object of property, has already be- 
\ <!ome private or public property. This has resulted 
I from original occupancy at some time, and subse- 
quent transfer. But much still remains unoccupied. 
All of such wild and unappropriated land that is in- 
cluded within the bouudarieB of particular atates or 
nations has been subjected to a quaai-poaaession by 
the government of auch state or nation; that is, by 
men in their collective, political capacity. The right 
to do thia — to survey it, to lay it out into divisions 
and auhdiviaione and to determine how much any one 
man may occupy — belongs to the province of political 
relatione. It need only be aaid here that no man can, 
by original occupancy, create the right of property in 
more land than he can and does, in fact, occupy — 
that is, posaesB and cultivate or otherwise legitimately 
laee. Our own and other governments have aaanmed 
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the right to Bell it, and in such qoantities as pur- 
chaaera may desire, for speculative or other purposes. 
Withoat positive assertion, or tarrying to discuss the 
question, I cannot but regard this as au exercise of 
arbitrary and unjust power. Our people eeem to have 
partially realized this. The drift of opinion is set- 
ting strongly in the direi;tion of requiring that the 
public lands shall be disposed of only by " Ifome- 
etead" entry, and for no consideration beyond the 
cost of surveying, patenting and regiatering. The 
justice of demanding so much is involved in the right 
to survey. 

The historic " right of discovery " will appear at once 
to be no right of property at all. It involves do '* occu- 
pancy" vphatever. To discover a new island, aet up a 
standard upou it, and proclaim to the winds that it is 
claimed in the name of a particular sovereign, is no 
appropriation of the land as property. The right of 
such aovereign to extend his powers of government over 
such newly discovered laud, and to colonize it, are not 
questions of property. 

Land is so valuable that when once appropriated it is 
never deemed to have been abandoned and thereby to 
have become again a part of the stores of nature. When 
it ceases to have an owner, by the death of the last 
owner intestate and without heirs, it is said to "escheat" 
to the state. That is, from the fact of his having failed to 
dispose of it prior to death or by will, it must be inferred 
that he intended that it should go to the public; that 
the law of escbeatment should be bis will. The aame 
ia true as to movable things when they cease to have 
an owner by death. But all ownership in them may be 
renounced by the rightful owner whilst living, by dis- 
tinct acts unmistakably indicating such intention, ia 
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which case they become the property of the first to 
recover peaceful poBBeBsion of them. 

Few iiiaDimate, movable articles can be found with- 
out an owner; but wherever they are found, whether 
never appropriated or having been wholly abandoned 
by a former owner, they may be "occupied" by the 
first finder, and the right of property in them thereby 
acquired. Certain provisions of the ancient common 
law arc mentioned as exceptions, which on examination 
do not appear to be exceptions. Waifs (articles waived, 
or cast away by a thief in his escape), estrays, wrecka 
and treasure-trove {bidden treasures), were said to belong 
to the king. In fact they were originally seized by the 
king arbitrarily. The first was a penalty npon the 
owner for not pursuing and capturing the thief. The 
others were not abandoned, but only lost or concealed 
property. As some public revenue was necessary even 
in early and imperfect government, and as taxes were aa 
yet unknown, these arbitrary seizures, and many others, 
were acquiesced in, notwithstanding their want of strict 
justice. In the law of nature there is no exception. 
Laws of nature admit of no exceptions. 

Domestic animals {domitce jialurce), as this term indi- 
cates, are from their birth objects of property, having 
been bred and raised by human industry; and for obvi- 
ous reasons the brood belongs to the owner of the dam, 
{Partus sequitur ventrem.). But in regard to wild animals 
{feriE nalurce), the case is different. These become 
private property by being reduced to possession the 
same as inanimate objects. Inasmuch, however, as they 
are liable to escape beyond recapture, the occupancy ia 
liable to be terminated without the will of the owner {as 
indeed is all perishable or destructible property). The 
right of property ceases with the occupancy which gave 
10 
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rise to it. The Roman lawyere, who have in this been 
followed ever since, setup the supposed distiuction of a 
differentkiudof property founded on this fact. Property 
in wild animals was called qualified, limited or special 
property. Blackstoue says, "in animals /«"« natureE a 
man can have no absolute property." This distinction, 
however, ia uufounded. The right of property is abso- 
lute as long as it exists at all. - Other absolute rights of 
property are liable to cease without the will of the owner. 
Fruits may decay, animals die, liquids evaporate or sink 
into the grouud, combustible articles may be consumed 
by fire, but the right of property in them is none the leas 
abaolute on account of this frailty of tenure. It often 
gives rise to nice distinctions and much disagreement to 
determine when legal occupation of wild animals exists, 
aad when it terminates. But these are questions of fact. 
It need only be noted as universally admitted that ani- 
mals naturally wild, as pigeons, rabbits and swarms of 
bees, are private property so long as they occupy the 
premises of the owner and only wander with the animus 
revertendi known by their usual habits. The same rule 
applies^ to the helpless young of wild animals, some- 
what amplihed in its application by the fact that they 
have not power to escape. A so-called qualified right 
of property in certain kinds of wild animals called 
" game " results from the exclusive privilege of hunting, 
taking and killing them, established by "game laws" 
where such laws exist. This, however, is only a speci- 
men of arbitrary and unjust law, surviving from a semi- 
barbarous age. The three modes by which it is usually 
said that a man may be invested with " a qualified prop* 
erty " in wild animals, per industriam, propter impotenUam 
and propter privileffium, are distinctions without aoy 
difference founded in nature. 
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Wliea wild animalB are brongbt into a state a cap- 
tivily and made private property the right of property 
reeults from original occupancy. By the common law 
the right to pursue and capture or kill "such auimaJB 
feroi naturm as are known by the denomination of game " 
was said to be "constitutionally inherent in the crown 
as flowers of the prerogative " and to be " vested in the 
king alone, and from him derived to such of bis subjeetB 
as have received the grants of a chase, a park, a free 
warren or free fishery." This arbitrary and tyrannical 
'■ prerogative" was enforced by "game laws" the only 
purpose of which was to subserve the amusements, vani- 
ties and vices of king and nobility. These laws were 
in early times cruel and inhuman in the penalties im- 
posed by them. The doctrine of the lloman law was 
quod nullius est, id naturali ratione occupanli conceditur. 
Yet Blackstone says that " in these prohibitions " there 
is no "natural injustice, aa some have weakly enough 
supposed." 

It is laid down in the books that a man may have a 
"qualified property" in the elements of light, air and 
water, by virtue of occupancy. But this will not bear 
examination. The owner of land has a right to the 
natural stream that passes over it. It is part of the 
" land." But it is the stream — the natural fiowage, that 
belongs to bira, not the particular particles of water. 
He may use the water whilst it is passing over his land. 
This right of user is absolute ; and it is the whole of 
bis right in it. lie may have a right that his " ancient 
windows " shall not be obstructed, but this ia founded 
on a presumed purchase at some former time, and the 
air is in no sense property. He has a right that the air 
around bis dwelling abalj not be corrupted with im- 
purities by the action of others ; but this is a rule of 
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damages, not of property in the air. It is oot meant 
that definite portions of water and air may not be appro- 
priated as private property, but the former may wot be 
taken from a stream in which another hae a proprietary 
right as a "stream." 

If one person mix his property with that of another 
so as to be indistinguishable and inseparable, without 
the consent of the latter (called " coiifuaion "), or bestow 
hie labor and the increased value created by it upon the 
property of another without his consent (called " acces- 
sion"), the former must be held to have abandoned bis 
property or the fruits of his labor. This may therefore 
be regarded as an instance of property acquired by the 
latter by occupancy. A distinction is usually made 
between "accession" and "confusion" of goods, but 
they are clearly referable to the same principle. 

Another ao-called mode of acquiring property by the 
common law was by " forfeiture." For various oflenees 
citizens were punished by taking from them and appro- 
priating to public or private use, (1) the whole of their 
property, real and personal, (2) their personal property, 
or (3) some particular article or part of their personal 
property. The right of the State to prevent crime ao 
far as practicable by punishment is clear and admitted. 
Property so acquired may be referred to two difi'erent 
principles : (1) as compulsory compensation for the 
expense made to the public, in which case it would 
belong to the class of public revenues, and (2) occu- 
pancy. Being wrested from the owner by the State, as 
puni^liment for crime, it has no owner, and being in the 
bauds of the public, is "occupied" by the State and 
applied to public uses. Title by forfeiture proper is 
uow, and among us, reduced to a very narrow compass. 
None occurs to me but the forfeiture of hia tools, etc., 
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HBed in the oommiBeion of crime, by a burglar or other 
malefactor, fines are Qamerous and of great variety, 

:i. BY GIFT. — The two most usual and important modes 
of acquiring the right of property are confounded and 
grouped together by Elackatone as " title by gift, grant 
and contract," as if they were so nearly allied to each 
other as to be scarcely distinguishable ; whilst others, 
not distinguishable at all (as above], are widely separated 
and referred to a wrong principle. We now consider 
that of gift. It has been universally conceded that a 
man may transfer any right of property to any other 
person he chooses, by voluntary gratuitous tradition. 
It has been defined to be when "one man renounces 
and another man immediately acquires all title and in- 
terest therein." This is an inaccurate definition, which 
would make this mode of acquiring property coincident 
with titat by original occupancy. The renunciation has 
reference to the acceptance by the donee, and these are 
eimuttaneouB facts which must be grasped in their con- 
nection, together with the fact of previous ownership in 
the donor, before the conception of right of property in 
the donee arises in the mind. It then arises immedi- 
ately and irresistibly. It applies equally to real and 
personal property; although in making a gift of real 
property, or any interest therein, it is customary to give 
it the appearance of a grant or purchase, by expressing 
in the deed of conveyance, which ia only the written 
evidence of the act, some slight " valuable considera- 
tion," as one dollar, or (as anciently) a pepper corn, or 
some "good consideration," as natural aflection, in 
order to avoid some of the incidents of a naked convey- 
ance, aa a reaultiug trust or liability to revocation if not 
completed by delivery of possession. 
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It will appear raanifest to all that, if men, who are in- 
debted to others, or to the State, were allowed to divcBt 
themselves of all property by gift, they might, if bo dis- 
posed, defraud their creditors of what was due to them. 
This would be unjust, and a man must be just before he 
is generous. Acceptance would be a fraudulent act iu 
the donee, if he knew that the gift was made with that 
intent, or would have that eflect. Hence it is that if a 
man is in debt and has not sufficient reBourcea to pay 
his debts, any disposition of property by gift, which 
he may have made after contracting the debt, may be 
revoked by law, and the property, or its equivalent, or so 
much as is necessary to pay the debt, transferred to the 
creditor, to whom it should rightfully belong. The gift 
is deemed to have been made with fraudulent intent. 

The right to bestow one's property by gift, contioueB 
as long as life lasts. Itvnay be done as the last rational 
act of life, in which case it is called his " last will and 
testament," and is defined to be " the legal declaration 
of a man's intentions, which he wills to be performed 
after his death." Blackstone calls the right to make a 
will " merely a creature of the civil state." It is true 
this right came into recognition late in the gradual 
growth of law, for reasons which we cannot here stop to 
explain. But it is clearly a natural right, being a simple 
act of gift. As, however, great weakness and solicitude 
attend the Bolemu hour of death which often comea "aa 
a thief in the night," and as capacity for clear rational 
acts may pass away suddenly, orao slowly and gradually 
as not to be anticipated, and as the donor is then beyond 
all ability to defeat the machinations of evil-desiguing 
persons, it is required that these "testaments" shall be 
previously made in writing, with such formal solemnitieB 
as to be unmistakably proved, and only to take efiect at 
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death if not revoked. When bo made they do not differ 
from gifts made during life. It is the last will of the 
donor, being affirmed to his last rational moment. Gifts 
by will of personal estate are called bequests, of real 
estate devises. The modes of attesting, proving, reg- 
istering and executing wills are provisions of eco- 
nomic law, not of jural law, A very large part of the 
persona! and real property existing has been acquired 
by will. It is a familiar title. 

An exception to the requirement that all testaments 
must be in writing was much in use when the ability to 
write was less common. It was called & mmcupalwe will. 
The testator declared bis will during his last sickness, in 
(he presence of a sufficient number of witnesses, and it 
was afterward reduced to writing. These nuncupative 
wilts or codicils were open to so many fraudulent prac- 
tices that they have in modern times been restrained by 
various laws and decisions, and are now, in most States, 
confined to soldiers in service and sailors at sea, and to 
a few hundred dollars in amount. 

The kind of gift, known as donatio causa mortis, does 
not differ from any other gift of goods and chattels, 
except that it is made in anticipation of death, is ac- 
companied with actual delivery, and is made on the con- 
dition, expressed or implied, that it shall revert if the 
donor recovers. It can only be an effective gift, there- 
fore, in a case of fiual sickness. 

Generally men have families or relatives nearly con- 
nected with them by ties of blood and affection. It is 
to these they desire, almost uniformly, to leave their 
property at death. Among children, or relatives of 
equal degree of consanguinity or affinity, they usually 
wish to distribute their property in equal proportions. 
A wife, and mother of children, about to be left a widow 
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by a dying man, except iu very unusual circurastaucee, 
occupies a prominent place in his solicitude. If there 
were no laws of descent or distribution, there would be a 
remarkable nniforniity in the provisions of the wills 
men would then be compelled to make in order to con- 
trol the disposition of their property after death accord- 
ing to their wishes. This general uniformity makes it 
easy to devise laws of inheritance which will in most 
cases be acceptable to them in the atead of a will. The 
provisionH of such laws also are definitely understood, 
whereas a will is liable to be construed in a sense differ- 
ent from that intended by the testator, who is commonly 
unfamiliar with legal terms and phrases. The making 
of wills is often attended with great inconvenience. 
The uncertain tenure of life, if there were no laws of 
inheritance or distribution, would require every owner 
of property to have his will at all times made, and 
would require the exercise of continual providence and 
foresight. Every birth or death of a child or near 
relative would require the preparation of a new will. 
Hence it is that laws may justly, and are, in fact, en- 
acted, providing for the disposition of the property of 
one who dies intestate, adopting the law as his will. 
This is called title by inheritance if real estate, and by 
administration if personal estate. In either case the 
right of property arises by gift. It is not here claimed 
that this is the only justification for laws of inheritanca. 
Another will appear hereafter. 

The history of the right of testamentary diapoaition 
(never fully recognized in England until the reign of 
Charles II), and of laws of inheritance and distribution, 
ifl one of great and fascinating interest. It is not, how- 
ever, within the scope of this eesay. 
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III. BY PURCHASE.— This is another univeraallj admit- 
ted mode by which the right of property is created. It 
takes place wherever one owner of property transfers it 
to another by virtue of a jural obligation so to do, in 
■whatever way that obligation may hav<j arisen. The 
word purchase [perqutro, perquisiHo,) signifies somethiog 
sought after and obtained from a former owner, though 
not necessarily by contract or agreement. It involves 
the idea of consideration in some form. II; excludes the 
idea of gift, as that is the act of the donor. It excludes 
the ideas of original occupation and production by labor, 
because in these cases the property is not obtained from 
a former owner. As a legal term at common law it has 
always been used to designate every method of acquiring 
property, except by inheritance (including gift). Little- 
ton defines it to he, as applied to real estate, "the pos- 
seseion of lands and tenements which a man hath by hia 
own act or agreement, and not by descent from any of i 
his own ancestors or kindred." It was synonymous with 
the feudal term "conquest" — the beginning of a new 
line of descent, in which sense William, the Norman, ' 
was called the " conquiestor," and later, by eorrnption, i 
the "conqueror." Devises of land were unknown to 
the feudal law, which may account for this too broad 
meaning of the term. 

"When a man has entered into a contract by which he has 
agreed to deliver to another person a specific piece of laud, i 
or a specific article of property, on receipt of a fixed sum ' 
of money, or other valuable consideration, and baa i 
received the consideration, all will admit that he is ■ 
under a jural obligation to transfer the possession and 
enjoyment of the property accordingly. On the other 
hand, if the property has been first delivered, it will be 
equally apparent that the other party is bound to pay the 
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price agreed upon. And when the property is bo deliv- 
ered, or the price paid, all will admit that a right of 
property therein has accrued to the person to whom 
delivery or payment has been so made. The ohligatiou 
here arises by contract, and the right of property by 
purchase. This is the mode by which most property, 
both real and personal, ib acquired. In the vaet amoant 
of busineea continually carried on — agricultural, mana- 
factaring and commercial, there ia almost an inconceiv- 
able amount of property of every kind and description 
changing hands by contract and delivery every day. 

But debts do not ueeessarily arise by contract. When- 
ever a man is bound by natural justice to pay a sum of 
money, though he may not by act or word have agreed 
so to do, it is a debt or obligation. It is said that the 
law in some cases implies a contract. This is very inac- 
curate, though very common in legal phraseology. 
There is nothing in the nature of contract or agreement 
in the case. It seems to have been assumed that debt 
could exist only as the result of contract. There is no 
foundation for this assumption. For instance : every 
man is bound to support his family. If ho refuses, 
neglects or fails to do so, and another person, to prevent 
Bufi'ering, has supplied the necessaries of life without 
request by act or word so to do, it is manifest that the 
person whose family has been so supplied is bound to 
repay the value of the necessaries furnished. If one 
man has damaged the property of another, he is bound to 
pay for the injury done. It is a debt, though its quan- 
tity is not yet ascertained. We shall see hereafter that 
every citizen is bound in natural justice to contrihate 
his just proportion to the necessary expenses of govern- 
ment. It is a debt, though without any trace of agree- 
ment. In these and all similar cases, when the debt is 
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discharged bj payment, the right of property in the 
money paid arises by purchase. 

In the old systems of law all public revenues are said 
to become the property of the sovereign "by the king's 
prerogative: whereby a right may accrue either to the 
crowQ itself, or to such as claim under the title of the 
crown, as by the king's grant, or by prescription which 
supposes an ancient grant." This is purely a factitious 
and artificial hypothesis, without any foundation in 
natural justice. The revenues needed to carry on 
government are levied and raised by asaeesment in 
various ways known as tariffs, excises and direct taxes, 
and according to principles to be examined in succeed- 
ing pages. When paid they become pablic property. 
When only levied and due, but unpaid, they are debts, 
ae above explained. Blackatone refers them to a class 
of 80-caIled " implied contracta," which are no contracts 
at all, as we have seen above. 

By the common law, when the titles of the king and 
a subject, in a chattel, concur, the king shall have the 
whole by virtue of his " royal prerogative." This is a 
provision of law which has no foundation in justice. It 
is inconsistent with our theory of law, according to which 
it is "to secure these rights" of citizens that "govern- 
ments are instituted among men," not in any case arbi- 
trarily to appropriate them. Notwithstanding this 
manifest inconsistency, this doctrine of prerogative is 
still found lurking in aome of our statutory provisions 
and in the decisions of some of our courts. 

Under the system of land tenures in England, on the 
death of certain ctasees of tenants holding lands by feu- 
dal tenures, the landlord was entitled to take "the best 
live beast" or "the best inanimate good" left by the 
tenant, or to receive one year's double rent, or a fixed 
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money composition in lieu tiiereof. Tliese were called 
heriols, and were said to be " H euetomary tribute of 
goods and chattels, payable to the lord of the fee oq the 
decease of the owner of the land." They were of two 
aorta : heriot service and heriot cuslom. The former waa 
derived from special reservation in the grant of the fee, 
the latter from immemorial custom. This is called by 
Blackstone, following the older writers, "title by cus- 
tom," though the right of property clearly arises by 
purchase. To the same principle of purchase must be 
referred mortuaries — " a sort of eceleaiaatical heriota, 
being a customary gift claimed by and due to the minis- 
ter in very many parishes on the death of his parishion- 
ers," or to the bishop on the death of the minister. It 
was also called " soul-scot," " symfiolam animm " and 
" corse- present," the latter from being aometiraes brought 
to the church with the corpse. It waa a local customary 
right and consisted of the second best or third best chftt- 
tel. Tbeae righta of beriots and mortuariea have never 
been known in this country and have been long siace 
extinguished in England. The origin of them is involved 
in some doubt, but, hiatorically, ia very curious and inter- 
esting. 

Heir-looms form another inatance in which, by the old 
writers, title was aaid to accrue " by custom." They are 
"auch goods and personal chattels as, contrary to the 
nature of chattels, shall go by special custom to the heir 
along with the inheritance, and not to the executor of 
the last proprietor," as crown jewels, title deeds, mona- 
ments, coats of arms, pennons, etc., of an ancestor; 
and by special and local custom, certain carriages, uten- 
sils or household implements, animals in a park, pond 
or dove-cote, etc. ; and all "lixturea" have been some- 
what inappropriately classed as heir-looms. As all these 
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chattels are, by cuetom, treated as a part of the land 
(SaxOD loom — limb, or member of the inheritance), they 
must be referred to the title by which the laud ia 
acquired, whatever it may be in each case. 

Title by "succession" is said to take place where 
property belongs to a corporation, aggregate or sole, 
and the representative head of the corporation dies, or 
the membership is changed by death or otherwise. lu 
fact, there is no acquisition of a right of property iu this 
ease at all. The representative head is only a trustee, 
and his trust expires. Stockholders of a corporation 
dispose of their stock by assignment or will, as they dis- 
pose of other property. 

The laws of all civilized states, and probably of all 
semi-civilized tribes, have given to the husband or wife 
respectively a specific interest in the property, real or 
personal, of the other, as the legal result of marriage. 
In the patriarchal age the husband became entitled to 
all the wife's property immediately upon marriage. 
This has been limited and diminished from timeto time. 
What remains of it is difterent in different States and 
countries. In this State (New Jersey) he has no interest 
at all until her death, and then only a " life estate " in 
her lands if he have had by her a child " born alive and 
capable of inheriting " {called an estate " by the courtesy 
of the laws of England"), though he then beeomea 
entitled to administer upon her estate and convert to 
his own use all personal property remaining after pay- 
ment of her debts. The wife has an " inchoate right of 
dower" in the husband's lands during his life, which 
beomes absolute at his death, and consists of a "life 
estate" in one-third of his lauds. She also beconiea 
ntilled at his death to a distributive share of his per- 
onal estate — one-third if he leave a child or children, 
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and one-half if he leave none. The justification of 
these laws, if any, mast be foand in the discussion of 
domeetic relations. The right of property clearly ac- 
crues by purchase. The marriage is a civil contract. 
It is entered into with knowledge of and with reference 
to these laws. The law only makes the terms which it 
deems the parties should make. If justifiable in idak- . 
ing these terms compulsory, it must be in view of some 
natural obligation. As to the wife's dower it may be 
barred by conveyance to her, before marriage, of any 
such freehold estate as she may be willing to accept in 
lien thereof, and which is called her jointure. 

No right of property can ever be created by the judg- 
ment of a court in a civil suit. Such judicial proceed- 
ings are for the purpose of establishing, measuring and 
enforcing existing rights, not to create new oues. The 
judgment of the court may determine (1) who ia the 
true owner of a specific piece of land, or some interest 
therein, or a specific chattel ; (2) that one party owes to 
another a debt, and how much, or (3) how much one 
party has damaged another, and what compensation 
should be made for such damage. In the first case 
there is no change in the right of property; in the 
second and third cases, when the money is paid, vol- 
untarily or by compulsion, the right of property in the 
money paid arises by purchase. Criminal fines and 
forfeitures have been considered above. 



IV. BY LABOR. — No man can by labor create raw mate- 
rials. Property in these must be acquired in one of the 
three preceding ways. But from these raw materiala 
the industry, skill, ingenuity and power of men, taking 
advantage of and acting in obedience to the physical 
laws of nature, fashion or produce an almost infinite 
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^K variety of articles of property, greatly diversified as to 
^P necessity, use, beauty and value. "When ao produced or 
fashioned, it is these in their finished state that are the 
property of men, not merely the raw materials of which 
they are composed. And these increased values belong 
to the person who bestowed the labor by which they 
were produced, whether the labor of his own hands or 
the purchased labor of others. This is the mode by 
which the right of property is acquired in the almost 
boundless quantity of manufactured articles which flood 
the markets and produce most of the commerce of the 

> world. This is so obvious that no more need be said of 
them. 
Blackstone claims that it is to the principle of occu- 
pancy that must be referred "the method of acquiring a 
special personal property in corn growing on the ground, 
or other emblements, by any possessor of the land who 
hath sown- or planted it, whether he be owner of the I 
inheritance or of a less estate." This right of property, I 

I however, appears to be clearly referable to labor. The I 
natural products of the soilj or of trees growing thereon, 
are rightfully regarded as part of the real estate until 
actually severed therefrom, aud partaking of the nature 
of its title whatever that may be. 

It aeems equally clear that the right of property in the 
fruits of literary labor (copy-right), and industrial inven- 
tions {patent-right}, springs from the labor by which 
they are produced, though it is by the same great legal 
authority said also to spring from original occupancy. 
To this class belongs the right of property in the State 
to copy-right in all public documents, whether they be 
^^ " acta of parliament, proclamations and orders in council, 
^1 liturgies, books of divine service," or any other compo- 
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sitioDS writteo, compiled or translated at the pnblic 
expense for public use. 

If raw materials belong to one person, and labor is 
bestowed thereon by another, with hie consent, it pro- 
duces, necessarily, a divided ownership in proportion to 
the change of value. This has also beea called a " quali- 
fied or special " property, which is so " on account of the 
peculiar circumstances of the owner." I am unable to 
see that it is, in any important sense, either qualified or 
special. So far as the quantity of property extends, it 
appears to be absolute in its nature the same as any 
other kind of property. Different rights of property, 
vested in different persons, yet concurring in the eama 
object, whether land or movable property, is a familiar 
fact of ]aw and of everyday life. If, however, the labor 
is bestowed by contract therefor with the owner of the 
raw materials, it would be the purchased labor of such 
owner when so bestowed, and the right of property in 
the manufactured article would wholly accrue to the 
owner of the materials. In this case, the person whose 
labor is so purchased is said to have a " Hen " on the 
product, to secure the pay which is due him. That is, 
be may retain the article on which his labor has been 
expended, iu his possession, until he receives his pay; 
and, if not paid in a reasonable time, may sell it, and 
from the price received retain so much as is due him, 
and pay over the balance to the owner. " Commoa 
carriers {i, e., railroad, canal and express companies, 
etc.,) have a lieu upon freight for charges of transporta- 
tion, and inn-keepera have a lien upon baggage for 
charges of entertainment. These are instances in which 
the common law provided a private and speedy remedy 
for the collection of debts. It has been more or leea 
extended by statute, as in the case of boarding-house and 
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livery-etable keepers. It is not, properly speaking, a 
right of property at all, but only a remedy provided by 
economic law for the enforcement of the rights of the 
creditor, 'by his own act, without being compelled to 
resort to the courts. 

It will be noticed that, in cases of gift and purchase, 
the same facts which give rise to the right in one party 
at the same instant extinguish the right of the other 
party— what are " investitive facts" as to one are "divesti- 
tive facts " as to the other. This does not seem a auffieient 
reason for distingnishing them in these cases as "trans- 
lative facta," thongh the two former classes may, with 
some propriety and convenience, be ] 
"dispositive facts," (Bentham.) 

TTTLK 

It IB eesential to the peace and happiness of Bociety, 
indeed almost to its very existence, that it should be 
known or capable of being readily ascertained and 
proved, who is the rightful owner of all the specific 
parcels or articles of property. As the right of property 
is something invlBible and intangible, its existence can 
only be known by some visible or tangible evidence. 
The acts of original occupancy, gift, purchase and labor, 
by which the right of property is created, can be vrit- 
neased by few persons, and may be by none, other than 
the parties immediately interested. Hence the secea- 
aity of some established and uniform provisions of law 
by which the right of property can be clearly and 
promptly shown, without being required to prove the 
facts by which it arose. This visible or tangible evidence 
by which a man is able to prove his right of property is 
called his " title " — or in case of real estate, " the means 
11 



162 THE BCIBNCK OF LAW, ACCORDrUG TO 

whereby the owner of lands hath the jast poseeBaion of 
hia property." 

As the right of poBBesaion ia a part of the right of 
property — not at any time a " mere fact " {JJoUand 1ST) 
— aB actual posaeBaion usually, though not always, attends 
ownership, being essential to moat kinds of use and 
enjoyment; and aa the delivery of posBession generally 
marks the point of time when the right of property 
passes, actual posaession is a natural badge of owner- 
flhip. It is therefore in all casea, both of real and per- 
sonal property, sufficient -prima facie evidence of the 
right of property, and good title until a better is proved. 
It would be indofeaaible by right of occupancy if a 
prior right did not exist in another. In the case of 
personal chattels, which are so called because they "may 
attend the owner's peraou wherever he may see proper 
to go," the presumption arising from posaesaion is bo 
strong that a sale without delivery ia regarded by the 
law, in the abaenee of any evidence to the contrary, m 
a badge of fraud intended to be committed upon other 
persona, and is not recognized aa a sale. 

In caae of both real and personal property, the longer 
the poaseaaion ia ahown to have continued the Btroager 
is the preaumptiou of ownerahip. Every kind of evi- 
dence baa ita frailtiea, and this in time may become the 
etrongeat. Hence, even if the right of property be 
actually in another, " it may, by length of time, and 
negligence of him who hath the right, by degrees ripen 
into a perfect and indefeaaable title." This length of 
time haa been made definite by limitation laws which 
fix it at aix yeara, in caae of personal property, and from 
twenty to sixty, in caaea of different kinds of real estate. 

At common law, where the " possession " consisted 
merely in the use and enjoyment of an " easement" or 
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r" servitude " — a partial ownership not admitting of cor- 
poreal posaeasion and heDce called an " incorporeal here- 
ditament" — and such poBBession, by use and enjoyment, 
had continued " immemorially " in a man and his ancee- 
tora, or grantors, without being traceable to its actual 
origin, it was called " title by prescription." This wari a 
somewhat arbitrary term, the principle being the same. 
It waa applied only to the so-called incorporeal heredita- 

tmentfl, which were " advowaous, tithes, commona, ways, 
offices, dignities, franchises, corodies or penaions, auDai- 
ties and rents." 

In all caaes, possession, in order to be prima facie evi- 
dence of title, and to ripen into title aa the reaalt of 
negligence in an actual owner, muat be "adverse posees- 

Ision" — that ia, open and notorious poaseaaion under a 
claim of right of property. If attended with actnal 
■ admissions of ownerahip in another, or facts which indi- 
cated the same, as the payment of rent, it would not bei 
" adverse posaession." I 

Bat poasesaion cannot always accompany ownership. 
In commercial transactions it ia often impossible, and 
frequently impracticable, as to personal property. In 
cases of divided ownership it is often necessary that 
only one, or a part of the owners should have the pos- 
eesaiou. This is especially the case with land, which is 
immovable. To meet these difficulties the law muat 
determine what shall be satisfactory proof of owner- 
ship, and has devised a variety of " muniments of title." 
These are provisions of economic, not of jural law, and 
can only be glanced at here, 

The statute of "frauds and perjuries" provides that 
no sale of personal property for the price of thirty dol- 
lars or upwards shall be valid " unless (1) a note or 
memorandum of such contract be made in writing and 
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signed by the party to be charged thereby, or by his" 
agent thereunto lawfully authorized ; or (2) nnleBs the 
buyer shall accept part of the goods so sold, and actu- 
ally receive the same; or (3) unless the buyer shall give 
something in earnest to bind the bargain, or pay some 
part of the purchase money." 

It also provides that " uo lease, estate or interest " in 
lands greater than an estate " at will," or a lease for not 
raore than three years, shall be created or destroyed, 
" unless it be by deed or note in writing, signed by the 
party so assigning, granting or surrendering the same, 
or his, her or their agent or agents thereunto, lawfully 
authorized by writing, or by act and operation of law." 

When, therefore, the right of property in landa is 
derived by contract or gift from a private person or per- 
sons the title must be a written instrument, called a 
" conveyance," _bet ween living persons, and a " devise " ■ 
when made by will. It must describe the lands suffi- 
eieotly to be certainly identiiied ; show the degree or 
quantity of interest conveyed (which admits of many 
limitations) ; and be made upon a good or valuable 
consideration, and by the parties by whom and to 
whom the lands are conveyed. It was at common 
law for many years before the statute required to be 
" signed " by the grantor, and, except in the case of a 
devise, also " sealed " by him, and " witnessed " by one 
or more witnesses, who were also required to sign it. 
Conveyances are either (1) original, or primary, " where- 
by the benefit or estate is created or first arises ; " and 
(2) licrivative, or secondary, " whereby it is enlarged, 
restrained, transferred or extinguished." The former 
iucludes (1) Feoffment, (2) Gift, (3) Grant, (4) Lease, (5) 
Exchange and (6) Partition. The latter embraces (I) 
Eelease, (2) Confirmation, (8) Surrender, (4) Assign- 
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ment and (5) Defeasance. Publicity, or notoriety of 
ownership, is secured by requiring them to be "recorded " 
- or " registered " in some public office within a apecified 
.time. Delivery and acceptance of a deed of conveyance 
it now considered as delivery of poaseaaiou of the iand. 
Anciently it required "livery of seizin," which was a 
crude ceremonial observance on or near the land. 

When the right of property arises from original 
occupancy it is not afl'ected by these provisions. Hence, 
when along the sea-shore dry land is produced by 
"alluvion," that is, by the washing up of sand or earth, 
or by "dereliction, as when the sea shrinks back below 
the usual water-mark," title is acquired by occupancy. 
It it take place by " little and little," the riparian owner 
Ib regarded as having also occupied it " by little and 
little," and to have become the owner of it. But if it 
be "sudden and considerable," it is occupied and 
acquired by the king or state. If an island rise in a 
river, it belongs to the nearest shore owner, as his title 
is understood to extend to the middle of the stream. 
If an island rise in the aea it was said by the common 
law to belong to the king, but by the Roman law to the 
first occupant. 

When the right of property is in litigation and is 
recovered by the owner, by suit at law, the judgment 
of the court, being a record, is the best possible title. 
As this puts an end to all dispute, it was anciently 
resorted to as a legal fiction. A fictitious suit was 
begun and judgment allowed to be taken by default. 
These were of two kinds; (1) Fine (finis), and (2) com- 
mon recoveries. They became a very common mode of 
conveyance. In cases of Escheats of land, or forfeitures 
for crime, the proceedings and judgment of the court 
are the title of the king or state. 
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Early in the feudal period of England there arose a 
species of tenants known ae "copy holders" — or holders 
by copy of the tenant roll of the Lords' Court. Thej 
became in course of time substantially owners in fea 
simple. The title was matter of record, and alienatidta 
was affected by "surrender" to the Lord of the fee; 
" presentation," or nomination to him of the purchaser; 
and "admittance" by him. This was all matter of 
record in the Lords' Court, and so a most effective title. 

When lands are devised by will, the title is the will 
itselt or the record of it. When lands are received by 
inheritance the ancestor's title, together with the law of 
descents, is the title of the heir. The only fact to be 
proved is the degree of consanguinity. Hence the im- 
portance of the best practicable proofs of marriages, 
births and deaths. These facts are, to a large degree, 
made matters of public record. 

Lands and various interests therein are sometimes 
granted by statute, in which case the statute is itself the 
beet possible title, being an act of the sovereign state. 
When granted by the executive department of govern- 
ment by authority of some general law, it is done by 
" letters patent" over the official seal of the department. 

These various titles were formerly called in England 
"the common assurances of the kingdom; whereby 
every man's estate is assured to him ; and all contro- 
versies, doubts and difficulties are either prevented or 
removed." 

Title to property, both real and personal, must be 
made according to the law of the State where the 
property is situated — the lex loci rei silce. This includes 
title by inheritance, devise and testament. A convey- 
ance or will made in a foreign State must be executed 
in accordance with this law, and all provisions as to 
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rregiBtratioQ mnat be complied with. This general rule 
has ooe exception — not always regarded as an exceptioD. 
The personal estate of a deceased intestate domiciled 
abroad will be distributed according to the law of his 

domicil as to intestate succession. 

H DIVIDED OWHEESHIP. 

It is evident that the right of property in any particu' 
lar piece of land or chattel is severable. Two or more 
persons may unite in an act of origiDal occupancy, in 
which case they would acquire a joint and equal owner- 
ship therein. Two or more persons may unite in per- 
forming the labor by which manufactured articles are 
produced, in which case each would acquire an interest 
in proportion to the labor expended. A gift, grant or 
sale may be made to two or more persons, iu which case 
the quantity of cotemporaneous interest acquired by 
each may be wholly controlled by the terms of the gift, 
grant or contract. 

Ab ownership embraces not only present exclusive 
posseaaion and enjoyment but perpetuity of the same, it 
is also apparent that by gift or sale it may be divided 
into aucceasive periods of poaseasion and enjoyment; 
and that both of these modes of division may be employed 
at the same time with reference to the same piece of 
property. At this point personal property may be drop- 
ped from our consideratioD. Moat of it ia perishable, if 
it does not perish in the using. For this and other rea- 
sons that will readily present themselves to every mind, 
there is little occasion for employing this kind of divided 
ownership with reference to it. Tlie common law there- 
fore declined to recognize any division of the ownership 
of chattels into Bucceasive periods, except that iu the dig- 
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position of it by will remainders were allowed to be lim- 
ited after a bequest for Hfe. 

The terminology and modee of conveyance of real 
estate in use among us were mostly brought by our 
fathers from the mother country. It will be sufficient, 
therefore, for the purposes of this section, briefly to out- 
line the English system. The central principle of the 
feudal system was that " the king is the universal lord 
and original proprietor of all the lands in hia kingdom ; " 
and "almost all the real property of England is, by the 
policy of her laws, supposed to be granted by, dependent 
upon, or holden of, the king, or some superior lord who 
himself holds of the king." These grants were made in 
such quantities of interest as was in accordance with the 
feudal policy, and the will of the grantor. The land so 
" holden " (ieneo) was called a " tenement." The grantee 
was a " tenant." The consideration for which the grant 
was made, usually some military service to be rendered 
{reditna, rent), was his " tenure." The quantity of inter- 
est granted and held, as distinguished from the land, 
was his " estate " — or " such interest as the tenant hath 
therein." The total right of property in a given piece 
of land was called the "fee simple." The fee simple 
was, or might be, divided by: (I) vesting it in one or 
several difterent persons (constituting a tenant in sever- 
alty, joint tenants, tenants in common or coparceners) ; 
(2) making either of these interests, or the whole, ter- 
minate at a fixed time or at the will of the grantor (leases 
— for years, at will, or by suflerance — estates less than 
" freehold ") ; (3) making cither, or the whole, terminate 
(a) at an uncertain period, {b) at the death of the grantee, 
or (c) at the death of some other person (estates " for 
life" — dower, courtesy, jointure — freehold estates); (i) 
making either, or the whole, continue to the descend- 
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ants, or Bome particular Hoe of deBcendants of the grantee 
(eatateB " tail " — Ireeholde of inheritance) ; (5) making 
either, or the whole, continue to hie heirs generally for- 
ever (fee Bimple); (6) making either, or the whole, 
dependent for commencement, enlargement, diminu- 
tion or extinction, upon the occurrence or non-occur- 
rence of Bome uncertain event (estates upon condition, 
precedent or Bubsequent, as mortgages); (7) making 
either, or the whole, shift from a first to a second and 
third grantee, at a fixed time in the future, or upon the 
occurrence of some future event certain or probable 
(estates in posBesBion, remainders vested or contingent, 
executory devises). If leas than the whole right of 
property has been granted, the interest remaining in the 
grantor is a "reversionary interest;" and when any 
additional part of the whole returns to the grantor as 
the legal consequence of expiration of the grant, it is a 
"reversion" — which Coke defines to be "the returning 
of land to the grantor or hia heira after the grant, is 
over." The description of these various estates, with 
their multitude of incidents, forma a large body of the 
most intricate part of technical law — the law of real 
estate. 

The law of property, especially that of land-holding, 
hpa bad a most interesting and voluminous history. This 

I does not appear to me, however, to have any consider- 
able value for purposes of science. The fact that in the 
patriarchal stage of society, and the many instancea of 
its partial survival to the present time, property of all 
kinds has been largely held by various modes of family, 
village and community co-ownership, has been much 
dwelt upon as evidence against the theory held by us as I 

to the origin and nature of the right of property. This , 

^^ view does not appear to me to have sufficient weight to I 
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entitle it to consideration. Herbert Spencer prognostic 
cates a return to ** communal proprietorship of land." 
All varieties of socialists, communists and nihilists 
greedily seize upon this prognosis made by him and 
others. As the conception of the individual right of 
property has, according to this theory, been created by 
inherited experience, the conception of communal own- 
ership must, by the same theory, be created in the same 
way. In this view, we are left free to hope that private 
rights of property will possess jural validity for a consid- 
erable time to come. 
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CHAPTER IV. 

CONTRACTS. 

Most of the buBineae of society is carried on by means 
of contracts. The multitude and magnitude of these 
contracts, and their necessity to the life of society, are 
so obvious to all that we need not tarry to consider 
thera. It may be important to remind the reader here 
that the term contract, when not qualified by any other 
term, is used in several different senses. Mutual prom- 
ises, which import only moral obligations, have been 
called moral contracts [Amos). Those which give rise 
to jaral obligations are called legal contracts. When 
either pi;omise is to do an immoral act, the transaction 
IB called an immoral contract; if to do an act forbidden 
by law, it is called an illegal contract; if to do an act 
which ia not directly forbidden, but indirectly con- 
demned, it ia called a contract contrary to public policy. 
I think it is to be regretted that the term has not been 
restrained in its meaning to those engagements which 
create jural rights and dutiea. It would have much 
facilitated clear expression. Indeed, it is aometimea 
used with this technical meaning. 

Thia ia one of the most voluminous topica of the law. 
Its primary doctrines branch out and aubdivide into 
subordinate ones of great number, variety and refine- 
ment. As they are the basis of most buaineaa relations 
between men, they have been defined, diatinguished and 
elucidated with an exhaustiveness, ability and learning 
which reflect great credit upon our courts and commen- 
tators. The purpose and limits of this easay admit of 
but a brief outline of the moat elementary principles. 
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A contract ia defined by Blackatooe to be " an agree- 
ment, upon sufficient consideration, to do or not to do a 
particular thing." This malica the transaction to con- 
sist of two or more separate contracts. According to 
Parsons it is " an agreement between two or more par- 
ties for the doing or the not doing of some particular 
thing," This is little better, as it pointo to but one 
thing to be done or forborne. It eeeniB rather to be an 
agreement [aggregatio mentium,) between two or more 
parties, by which each undertakes or promises to do or 
not to do some separate particular thing. The thing to 
be done or not done by one party is the " coasidera- 
tion" for the promise of the other party. 

Every contract involves the idea of (1) two or more 
parties; (2) actual assent by each party — agreement; (3) 
a distinct promise made and in some manner expressed 
by each party — " consideration ; " and generally (4) 
some object of property in relation to which it is made. 

In the making of contracts it is apparent that indi- 
viduals may promise; (1) each for himself (severally); 
(•2) two or more persons mutually for each other (jointly) ; 
(3) two or more persons mutually for each other and at 
the same time each for the whole (jointly and severally) ; 
or (4) as agents for one or more other persons who have 
duly authorized them thereto. The last may be agents 
for a particular act, as an attorney in fact, or general 
agents for a particular business, as factors or brokers, 
servants, attorneys, trustees, executors and administra- 
tors, guardians, members of a partnership, and officers 
of a joint stock company or corporation. It is also suf- 
ficiently apparent that when a promise is made by, or 
to, two or more persons jointly, without any words of 
severance, each incurs an equal obligation or acquires an 
equal right. 
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The makiLg of a contract ie, primarily, a mental act 
of not less than two parties. It is evident that if either 
party has not sufficient mental faculties to be capable of 
this act of agreement no contract can be made. Some 
contracts are very simple in their terms and others very 
complex; and hence, a person may have sufficient men- 
tal faculties to make one, and not sufficient to make 
another. Whether he have or have not sufficieot 
capacity, is a question of fact. The disabilities of 
various classes of persons as to the making of contracts 
belong to the topic of Peraonal Rights, being questions 
of imperfect or impaired personality. 

Every party to a contract must not only have capacity 
to promise, but he must have promised voluntarily. A 
contract procured by compulsion — by duress of imprison- 
ment, violence or threats, is not a legal contract. 

The promise of each must be made in consideration 
of the promise of the other ; that is, the promise of each 
must have been accepted by the other. Otherwise the 
several promises would not be an "agreement." 

A contract procured by the fraud of one party ie not 
binding on the other party if he chooses to avoid it, 
The promise made is difi'erent from that represented to 
be made and agreed to. There was no "agreement." 

A contract, or agreement, consists of the mutual 
promises of at least two parties; the promise of one 
being called the " consideration " or cause of the promise' ] 
of the other. Hence, where there is a promise only by ' 
one party, it is without consideration, a nudum factum, 
and no contract. 

Considerations at common law are said to be good or 
valuable; but the so-called "good" consideration, is no 
consideration or promise at all. Blackstone says: "A 
good consideration la such as that of blood, or of natural 
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love and affection, as whea a man grants an estate to a 
near relation; being founded on motives of generosity, 
prudence and natural duty." It is obvious, at a glance, 
that this is a mere gift, with nothing in the nature of 
contract about it. There can, in fact, be no contract 
without a valuable consideration — some benefit promised 
to be conferred or disadvantage submitted to. There 
can be no " contract to give " {Holland S34.), or " unilat- 
eral" contract. This, however, is not the present state 
of the law, which recognizes the so-called "good" con- 
siderations. 

Each party has a right to jndge for himself of the 
degree of value of the consideration. Hence, inadequacy 
of consideration cannot invalidate a contract, unless it 
be 80 great as to be a proof of fraud. 

A promise to do or suffer an illegal act, cannot be a 
sufficient consideration. The legal inhibition being 
asBumed to be just, the acceptance of such a promise 
would itself be unjust, and would create no jural right. 
The law cannot forbid and enforce an act at the same 
time. 

A promise to do or suffer an immoral act is not a suf- 
ficient consideration. It gives rise to no jural obligatioD. 
Ko one can bind himself by contract to do a moral 
wrong. The acceptance of such a promise would be a 
participation in the moral wrong. 

A promise to do or suffer an act impossible to be done, 
is not a sufficient consideration. It is, in effect, do 
promise at all. 

The engagement of one party may embrace many 
distinct terms, but all constitute but one composite 
promise, as all, together, form the consideration which 
induced the agreement of the other party. It may be 
that, without the least important of those terms, the 
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r latter party would not have so agreed. None of these 
variouB terms are "aabaidiary or surrounding contracts" 
(Amos SSO). Any stipulation made subsequent to the 
moment of agreement cannot, for the same reason, 
form any part of the contract. It may be part of a new 
contract, or a naked promise. 

Some distinguished writers have held that a contract 
of sale is not a contract, because, the ownership being 
transferred at the moment of completing the agreement, 
there is " no engagement reaching to the future." They 
find the same difficulty with the contract of marriage, 
when the relation is entered upon cotemporaneously i 
with the agreement so to do {Amos ^16^ 318). I am i 
unahle to see any ground for this insistment. ] 

When a valid legal contract has been made, the right 
of either party to demand its fulfillment by the other 
upon full performance by himself, and the correlative 
obligation to fulfill it, are elementary rights and duties 
which arise in the same way as all other jural concep- 
tions. We have fully explained this, according to our 
own theory, in the preliminary chapter (pages 23 to 30). 
We have also in the same chapter explained the theories 
of other schools {pages 30 to 72). It should be observed, 
however, that it must be complete in every respect in 
order to give rise to this completeness of rights and 
duties. " If a contract has been entered into by compe- 
tent parties, and is, in the nature and circumstances of 
it, unobjectionable, it is as much of course in a court of 
equity to decree a specific performance as it la to give 
damages at law," 1 Mad. Ch, Pr. 4^8. If as the result 
of accident, mistake or fraud, it has been imperfectly 
made, or has been and can be but imperfectly performed 
on one side, the party objecting will be allowed to refaae 
specific fulfillment, and the other party will be left to his 
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action to recover each damages ae he can prove himself 
to have suflered without hie own default. A volume of 
pure jural science enters at this point. It cannot be 
entered upon within the limits assigned to these pages. 
Courts of common law enforce specifically contracts for 
the payment of money and for the delivery of property 
sold. They also enforce in specie possessory rights of 
property, however arising. Their modes of procedure 
and process are not adapted to other cases of specific 
performance, which are left to the jurisdiction of coarts 
of equity. The terms " specific performance," " specific 
execution," etc., aS technical expressions, are limited to 
the latter cases. 



CONTRACT RIGHTS DISTINCT FROM EIGHTS OF PROPERTT. 

Contracts have always been treated by English and 
American institutional writers in connection with and 
as part of the law of corporeal property. They are said 
to create " rights of things," but " merely in action," as 
the "thing" can only be recovered by action. Hence 
contract rights which refer to property are called choses 
in action, and are included in the terms chattels and 
personal estate. In fact, however, they are in no sense 
rights of or to tangible property. There is always a 
clear line of distinction between the two, though it is 
sometimes difficult to trace. Contracts often have no 
relation to physical objects, as in agreements for the 
labor of one party in consideration of the services or 
counsel of the other, contracts of marriage, etc. But 
when they do refer to physical objects, the mere contract 
creates no right of property therein. When a contract 
has been fully executed by both parties it is no longer a 
contract. If the promise of one party on!y has been 
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^M executed it has ceased to be a promisu, the obligation 
^P being discharged by performance, and pro ianto if partly 
executed. The contract itself gives rise only to rights 
and duties which are wholly personal. 

By way of illustration let it be aesuraed that two par- 
ties have entered into a contract for the purchase and 
Hale of a piece of land, the money to be paid and owner- 
ship transferred on a fixed day in the future. The ven- 
dee haa thus far acquired no right of property. The 
right he has acquired is in no degree in repi but only 
ad personam. The vendor has thus far parted with no 
right of property. He might in the meantime sell and 
convey the land to a third person. It was no part of the 
intention that any right of property should pass by the 

» contract. Suppose the day fixed has arrived, the money 
is paid and a deed of conveyance delivered. The con- 
tract relation has then wholly ceased and new property 
rights have been acquired by each party — the one as to 
the money and the other as to the land. The intent is 
clearly shown by the acts of the parties. Suppose, 
further, that the vendor, having the possession, still 
refuses to deliver it to the vendee. It is clearly the right 
of the latter and the duty of the former that possession 
should be delivered. This is a right in personam, but it 
results, not from the contract, but from its execution. 
The refusal belongs to the class of tortious acts, to be 
considered in the next chapter. If the money had been 
paid without transfer of ownership, or vice versa, the 
contract right of the one and the contract duty of the 
other would have been extinguished, the correlative 
right and duty remaining to be enforced. 

Most property is acquired by purchase. It is often 
necessary to determine the exact point of time at which 
the ownership of the vendor ceased and that of the 
K 12 
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vendee begun, or, in the usual language of the law, 
when title passed from the former to the latter. When 
property is destroyed by fire or lost at sea it is often a 
queatiou of great moment who was the owner at the 
instant of destruction or lose. Liens provided by eco- 
nomic law attach by an almost instantaneous trangactioD, 
as the mere filing of a paper. As a matter of science, 
this moment of transfer of ownership by purchase and 
sale is a question of the mutual intent of parties. In- 
tention is a mental act, and can only be known by 
external acts and words. These external acts and 
words (which are acts) are often extremely difficult to 
interpret. Not unfreqoently it is impossible to gather 
the real intention froni them. Hence it is that from the 
most primitive times men have realized the necessity of 
adopting some ceremonial observance or formal act, the 
complete performance of which shall serve the double 
purpose of fixing a mutual intent of parties, and fur- 
nishing conclusive proof of the same (See pages 86-88). 
In our own system of jurisprudence a deed of convey- 
ance signed, sealed and delivered, or a will in writing, 
and executed according to certain prescribed formalities, 
is necessary in order to transfer the ownership of land. 
The ownership of movable (personal) property, worth 
thirty dollars or over, is not held to have passed from 
the vendor to the vendee, unless either (1) a note or 
memorandum of the contract has been made in writing 
and signed by the party to be charged or hU agent j (2) 
the buyer shall accept and actually receive the whole or 
part of the goods, or (3) the buyer shall give something 
in earnest to bind the bargain or pay some part of the 
purchase money. It will be apparent to every one how 
many difiicult questions and legal refinements may ieaue 
from each of the terms and phrases here used. A very 
large body of law centers at this point. 
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H HOW MADE.— With reference to the manner in which 

^M they are made, contracts are either express or implied. 

^M In the former case the mutuul etipnlations, however 

^M simple or complicated the terms, are distinctly expressed 

^M in words. In the latter case the mutual promises are 

^B left to be inferred, in whole or in part, from the acts of 

■the parties and the surrounding circumatances, in view 

of which the acts were done. If I go into a store and 

purchase goods on credit without any agreement as to 

price, it is clearly implied by the acts of the parties, and 

the facts surrounding the transaction and in the minds 

of the parties at the time, that the merchant has an 

eatabliahed, customary price, and that he agrees to fake 

and I to pay that price. 

Language ia but an imperfect means of communica- 
tion at best, and men often fail to express their meaning 
even when intending so to do. Local customs are often 
impliedly referred to. Technical terms are used. Their 
meaning is often hard to arrive at, and sometimes it is 
impossible to do so with certainty. Hence a consider- 
able volume of law relating to the constrnction and 
interpretation of contracts. 

There is a class of eases called implied contracte, 
which, in fact, contain no element of contract. In the 
Koman law they were called jwasj-eontraots, because the 
classic jurists saw something in the afiairs from which 

»the obligations arose which resembled the facts of real 
contracts implied from the acts of parties and surround- 
ing circumstances. Any such resemblance ia of no legal 
consequence, as the essential element of agreement is 
wholly wanting. In oar own system the fiction of an 
implied promise was added to them, partly as it appears 
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to bring them within the range of the appropriate 
remedy by means of rules of procedure established 
before their legal obligation was recognized by the 
courts, and partly because it seems to have been thought 
that a promise was necessary in order to give rise to the 
jural obligation which became apparent when pressed 
upon the attention of the courts, and which was thus 
made a legal obligation. Being a fiction, of course it 
need not be proved, and was not allowed to be dis- 
proved. This fiction is at this day an empty and useless 
device. The obligation of a parent to support his family, 
of an infant or insane person for necessaries, of every 
man to pay his taxes, fines, assessments and judgments 
rendered against him, and to pay over to the owner any 
moneys of which he may have come into possession in 
whatever way, but without the right to retain, are obli- 
gations created by law, to be considered in their proper 
connections, and for which an action should lie withont 
this empty fiction of an implied promise. I am unable 
to see that the latter class of obligations ever over-lap 
those springing from contract, as claimed by Prof. Terry. 
(Anglo-A-merican Law, Sec. 4^5.) It is often said that in 
these cases " the law implies a contract," but this is only 
a figure of speech. The law cannot make an agreement 
when none has been made by the parties. Prof. Holland 
has well described them as obligations arising ex lege. 
{El: Jut. WO.) 

HOW PROVED.— With reference to the evidence by 
which they may be proved, they are divided into four 
classes: (1) contracts of record, when made in the pres- 
ence of a court or duly authorized magistrate, and by 
him made matter of public record; (2) contracts under 
seal, when written and '* sealed," in which case they are 
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in Bome caaea also called " specialties," " covenants," 
"obligations" or "bonds;" (3) contracts written, but 
not under seal, when they are called "simple eontracts" 
in writing; and (4) contracts not written, when they are 
called "parole" or oral "simple contracts," 

It is apparent that some of these means of proof are 
flimply the acts and words by which the parties fixed the 
terms of the contract, and that others are means of proof 
created for that purpose, the words being reduced to 
writing and signed, sealed, or acknowledged before a 
magistrate or court. Many contracts are so trivial that 
to reduce them to writing would seem an excess of vigi- 
lance ; others are so readily proved by facts and circum- 
stances that it is wholly unnecessary; still others have 
to be made with rapidity, and under such circumstances, 
that it is impracticable, or at least no more than a brief 
and formal note is practicable. But many on the other 
hand are so important, so fraught with serious conse- 
quences on failure of proof, and so difficult of exact 
proof without writing, that they ought always to be 
carefully reduced to written form. In some of these 
cases regulative economic law, in every system, requires 
that they Bhall he written, and sometimes still other 
formalities obBerved, if parties would have their con- 
tract rights vindicated by the courts. In the State in 
which the writer resides, all contracts for any interest in 
lands, tenements or hereditaments (except leasee for not 
more than three years) ; all grants or assignments of any 
trust or confidence; all agreements of any executor or 
adminiatrator to answer damages out of his own estate; 
of any person to answer for the debt, default or mis- 
carriage of another person; in consideration of marri- 
age; to pay a debt contracted during infancy; to pay 
commissions for selling lauds; to pay a debt contracted 
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before discb&rge aa a bankrupt ; or in relation to 
any matter that is not to be performed witbin one 
year from the makiug thereof, are required to be in 
writing and signed by the party to be charged or his 
duly constituted agent. The same is true of all agree- 
ments for the sale of goods, wares and merchandise of 
the value of thirty dollars or more, even if to be performed 
in less than one year, unless (1) the buyer shall accept and 
actually receive part of the goods, or (2) shall give some- 
thing in earnest to bind the bargain, or pay part of the 
purchase money, which latter acts are visible and cap- 
able of easy proof. In some of these instances, bow- 
ever, the statute only provides that " no action shall be 
brpught" to charge any person with the agreementa 
specified unless they are in writing, the legal obligation 
being only to that extent narrowed; and the agreement 
which forms the other part of the contract need not be 
in writing. It is evident that these requirements of 
regulative law do not increase or create the jural obliga- 
tion of the contract, but the State, one of whose func- 
tions it is to administer justice, has the prerogative, as 
we shall see in a subsequent chapter, of prescribing the 
means which may be necessary and proper to enable it 
to enforce contract rights; and failure to supply those 
means invokes upon the party so making or accepting 
the agreement the penalty of having it treated as null 
and void — creating no legal obligation. 

As might be expected, these regulations are not the 
same in different States and countries. Suppose a con- 
tract to have been orally made in one State, by parties 
then residing there, which, by the law of that State, is 
not required to be in writing. Suppose the parties 
remove to another State, by the law of which the same 
contract would have been required to be in writing, and 
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euit there brought upon it. It would be manifeat in- 
justice to impoBe-upon the parties conditions which did 
not exiat at the time and place of making it. Economic 
law is made to facilitate justice, and must not be in 
conflict with it. When exceptional facts so require it 
must receive modifications. Heuce, the general rule 
that a contract valid when and where made, ia valid 
everywhere. When the facts are reversed, however, 
the case is different. If the lex loci eontractus required it 
to be in writing, whilst the lex fori did not, it is difficult 
to see why the court in which suit ia brought should not 
hold it to be valid, if it was clear that the parties made 
it in good faith. Here, however, the correlative general 
doctrine is adopted — that a contract void or illegal 
where made, ia void everywhere. This is based upon 
what is called the " comity of atates," the reason for which 
is cot easy to be aeen. Tbeae rules relate only to the 
evidence and solemnity of the contract. If the point of 
difference ia the capacity of one or both parties to enter 
into it, the general rule ia that it ia to be determined by 
the lex fori. The latter is jural, not regulative law, and 
the email amount of conflict found in this branch of 
law ia to be accounted for on other than economic 
grounds. A contract illegal on account of the nature of 
its mutual promises, or the incapacity of parties, cannot 
be made legal by being executed in a foreign state. 

These questions belong to a subject, or, rather, a col- 
lection of unrelated subjects, which have been largely 
treated as a separate topic under various titles, the chief 
of which are : " the law of place," " the conflict of laws," 
"private international law," and "the application of 
law." They seem to me to have no such relation to 
«ach other as to call for such separate treatment, and 
accordingly have been, or will be, considered in their 
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appropriate connections, so far as they appear to require 
special mention. It must not be supposed that one 
State administers the laws of a foreign Statfl. No forum 
can enforce any law but its own. This receives various 
modifications in view of foreign laws and acts there- 
under, which are resorted to as facts. The importance 
of these modifications will readily be inferred from the 
fact of our national government being compoBed of so 
many different States, the constant flow of emigration, 
the frequency of foreign travel and the volume of 
business transacted abroad. 

SUBJECT MATTER— As to the acts, or assemblage of 
acts, agreed to be dona or omitted — the "content" of 
the contract rights and duties — contracts take many 
forms. Some of these are made bo familiar by the afiaire 
of every-day life that they need only to be mentioned 
here; others will call for but brief explanation, though 
each gives rise to a considerable body of law. Among 
the former may be mentioned : (1) Purchase and Sale 
(including Barter and Exchange), both as to real and 
personal property, there being no difference further than 
the requirements of writing and seal, which have been 
above considered ; (2) Lease, or the hiring of real prop- 
erty where the parties are called landlord and tenant; 
(3) Hiring of Persons — mechanics, apprentices and 
servants; (4) Bailment, or contracts which involve the 
delivery of personal property by the owner to another 
person, to be by him used, taken care of, repaired or 
transported (in which latter case the bailee is usually a 
"common carrier," and the carrying of passengers is 
included) ; (5) Guaranty or Suretyship ; (6) Insurance — 
marine, fire and life ; and (7) Marriage. Marine con- 
tracts will evidently require some regulations- different 
from land contracts, but are not essentially different. 
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^V Ae the real ownership of property ib often & ntatter 
^P of uncertainty, the vendor may include in the contract a 
* " warranty " of his title. In sales of real estate the 
contract is made with the grantee, "his heirs and 
asBigns," and these warranties are included in the 
deed of conveyance. They are then said to " run with 
the land " and are called Covenants for Title, being 
under seal. 

When one man owes money to a second and the second 
owes the same amount to a third, a new contract may be 
made between the three, by which the first agrees to 
pay the money to the third, and is discharged from his 
obligation to the second, who is at the same time dis- - 
charged from his obligation to the third. This is called 
Novation — a term borrowed from the Roman law. 

Personal rights, domestic rights and political rigbta 
cannot be sold. They arise from natural sfaliis — the 
order of nature. But all rights of property and con- 
tract rights may be sold or "alienated," ua they arise 
by the conventional acts of men. Any man, therefore, 
who has a right in relation to property, springing from 
an unfulfilled contract, may justly sell and transfer it to 
a third party. This is called Assignment, But when 
the debtor or person from whom the right so sold is due 
has not been made a party to this contract of assignment 
and has not agreed to it, there is great diversity in the 
common and statute laws of different States and coun- 
tries as to when and in what cases the courts will recog- 
nize it and enforce it in the name of and for the benefit 
of the assignee. It can only be said here that courts of 
equity will generally do so; and the drift is strongly in 
that direction in courts of law. It is very common, 
because very convenient, to speak of assigning a con- 
tract, instead of the rights of one party resulting from 
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the coDtrsct; but these distinct things must not be con- 
foonded. 

One person may agree, in writing, to pay a certain 
amount of money, at a certain day, with or without 
interest, to another person, "or bearer," "or order." 
This is but one agreement or term of the contract, the 
fact of a consideration for it of some kind being expressed 
by the terms " value received." If payable to " bearer" 
this contract right is assigned by delivery of the paper, 
which is the evidence of it; if to "order," the order of 
the payee may be made by writing his name upon the 
back of it, and delivering it to the indorsee. The latter 
method of assigning such contract right is called Indorse- 
ment, and may be special by writing the name of the 
indorsee over his own, or general, or "in blank," by 
leaving the name of the indorsee to be added by a subse- 
quent or ultimate holder, if necessary. Theae agreements 
are called negotiable or mercantile paper — promissory 
notes, bills of exchange, drafts, checks and bank bills. 

Any act which a man may do himself and for himself, 
when the right to do it is not conditioned by the require- 
ment that it must be done by him personally, he may 
contract with another person to do for him, thus employ- 
ing the labor, skill or talents of the latter. When this 
involves transactions or negotiations with third parties 
it is called a Contract of Agency, the person so employed 
being an agent, and the employer his principal. The 
distinction between a servant and an agent is not clearly 
defined. Where a party to any kind of transaction acta 
or promises by or through an agent, the act or promise 
of the agent, with its resulting rights or duties, is the 
act or promise of the principal. Quod facit per alium 
facit per se. But this assumes that the agency was really 
created, and the act or promise authorized, specially or 
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r generally, directly or indirectly; or that third perBons 
have been led so to believe. It is also involved in the 
Immunity of the agent, that be has not tranaceuded or 
departed from his authority, pledged bia own liability 
expressly or impliedly, concealed his character of agent, 
or acted in bad faith ; in which cases he becomes per- 
sonally liable. 

I am unable to discover any "right of agency" die- 
tinguiahable from the right of contract. The right to 
fell a tree involves the right to use an axe or any other 
appropriate instrument for that parpoae, "Whether in' 
making a contract an inanimate instrument be employed, 
as a telegraph, or an animate but irrational instrument, 
as a carrier-pigeon, for instance, or a rational instrument 
to bear and express the will of the contractor, appears 
to me to make uo difference. For the same reason I am 
unable to see that the agent is in any sense clothed with 
the legal personality of his principal. The acts to be ' 
done are always such as the latter has a right to do; 
and what he does by auother he does by himself. The 
activity of the agent may be secured by contract, express 
or implied, or by legal obligation, as in the case of a 
minor child, or it may be purely gratuitous. 

"Whenever one person has the rightful possession and < 
management of property, the beneficial ownership of I 
which belongs to auother, such poeseasiou is called a 
Trust, the poaseaaor is a trustee, and the beneficial 
owner is cestui que (rust. This condition may be pro- 
duced by contract, as when the trustee accepts the cou- 
veyance to him of lands, goods or money, the " rents, 
issues and profits," or interest of which are to be paid 
over to another, or it may be created by any other 
means of transferring property, or by act of law. 
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There are many enterprises neceaaary to the full and 
aormal bustnees life of society, (wbich we have seen to 
he its natural condition,) wbich require more capital 
and personal attention than could usually be supplied or 
given by single individuals, and yet may often be sup- 
plied and given by a very few. It follows from the 
principles of personal liberty, property, contract and 
agency heretofore considered, that two or more persons 
may enter into a contract with each other to combine 
their capital, labor and skill, or oneor more of these, 
for the purpose of such an enterprise for their common 
benefit. This is called a Partnership. It may be to 
carry on business generally, or some special line of busi- 
ness, or for a single transaction. The amount of capital 
to be put in, the amount of time and labor to be be- 
stowed, the proportion of profits shared or losses borne 
by each, the length of time for thecontinnanceof the part- 
nership, and the "name, style and firm," adopted, would 
be expressly or impliedly fixed by the contract. They 
might add such additional terms as they chose, as to the 
limits of the husinesB to be carried on, the mode of eon- 
dncting it, and the separate duties to be attended to by 
each. As each is a manager of the business, he becomes 
the agent of all for that purpose ; and each' becomes 
responsible for all obligations contracted within those 
limits. It would follow also, that if one should sell out 
his interest to any person, even to one or all other part- 
Dere, that would be a dissolution of the original partner- 
ship (as the persona having rights and liabilities would 
be changed), a new one being formed or not, according 
to the discretion of the parties then interested. The 
death of one partner would also work a dissolution. 

But each partner would be precluded from having 
separate and private business and contracting individual 
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debts. Suppose ajudgmeDt ia recovered against him, 
specific articles of partnership property seized and his 
ehare of owuership therein sold to a stranger. They 
miglit be snch articles as would obstruct, and even stop, 
the whole enterprise, entailing great loss upon the co- 
partners. Suppose, on the other hand, a judgment 
recovered against the partnership and the individual 
property of one member seized therefor, when there was 
abundant partnership property readily found. It ia 
evident that prudent men would not enter upon such 
ventures, if they were to be continually liable to such 
consequences. They might, indeed, make all contracts 
upon the express terms that — (1) the partnership prop- 
erty and credits should be a primary fund to meet all 
partnership debts before any private debt was satisfied 
therefrom ; (2) that partnership property must first be' j 
resorted to for the satisfaction of partnership debts be- j 
fore they could be levied on individual property, and (3) I 
that, upon dissolution by death, retirement or sale of aa I 
interest, the surviving or remaining member or members 1 
should have full control of the property and business for J 
the purpose of winding up its affairs. All this, howei 
would be cumbersome and impracticable. It would also 
be unnecessary, in view of the fact that a simple regulation 
providing that the adoption of a distinctively partner- 
ship name, by definitely ascertained or ascertainable 
persons, the trausactioa of all partnership business in | 
that name, and the making of contracts with the part- -I 
uership or its individual members, with knowledge of 1 
these notorious facts, should be conclusive evidence that 
all such contracts were intended to be so made, would 
have the same operation and effect. 

If a contract of partnership were formed, and all busi- 
nesB between the "firm" so formed and its customers 
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transacted upon the distinct terms that one designated 
member should not take part in managing its aflairs, and 
should not be held responsible for the firm debts bejoud 
a specified amount of capital put in by him, alao that he 
might sell hia interest to a stranger who naigiit then 
take his place as a member without working a diBsolu- 
tion, this would constitute a "limited partnership," 
except that the special partner would still be liable for 
judgments against the firm for torts. But this, again, 
would be impracticable in an extensive businesB, and 
the difficulty has, in modern times, been obviated by a 
simple statutory regulation. In most States it ia pro- 
vided by statute that all the members, except one general 
partner, may become such special partners upon making 
these facts and terms notorious by public record and 
advertisement; and the special partners are relieved 
of responsibility for all debts of the firm, ex-delicio as 
well as ex-contraclu, beyond the amount of capital sub- 
scribed. Here are some of the essential features of a 
corporation, yet I have never heard it claimed that such 
a limited partnership was clothed with a franchise. 

When the' amount of capital required, compared with 
the number of necessary business managers, is greater, 
a larger group of persons might enter into articles of 
partnership with each other, providing that the capital 
should be divided into shares; that the business should 
be managed by a managing committee designated by 
name, and that each share-holder could sell and transfer 
his shares at his pleasure without working a l3issolution. 
If, then, all contracts were made and business transacted 
by and with such a company on the express terras that 
the share-holders were not to be held responsible for the 
debts of the company, except to the amount of the 
shares held by them respectively, this would eonatitute 
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a partaerahip, "limiteil"aB to all its members, 
joint stock company, except that each share-holder 
would be liable for ex-delicto judgments. This, again, 
would be impracticable, and here, also, the same result 
is reached by a simple statutory regulation. In England 
and in some of our States statutory provisions are found 
similar to those mentioned above in relation to limited 
partnerships. These joint stock companies have been 
called quasi corporations. 

In a case in which the amount of capital required waa 
BO considerable as to make it necessary or expedient 
that it should be so widely distributed that the contribu- 
tors of it could not exercise personal supervision over 
the business intended to be carried on, a group of per- 
sons, however large, might enter into articles of partner- 
ship with each other, providing that the capital should 
be divided into shares, to be assignable at pleasure 
without causing dissolution; that individual membera 
should not be liable for debts except to the amount of 
stock subscribed ; that each should share in promts or 
losses according to the number of shares held; that the 
general afiairs should be managed by a board of direct- i 
orB, to be elected annually by a majority of members at 
a regular meeting, each member being entitled to as 
many votes as he held shares; that the company should 
act through and by a president and secretary, to be 
elected by a majority vote of the directors, and accord- 
ing to by-laws made for their guidance; that the signa- 
ture of the company should be a designated common 
seal, attested by the president and secretary; and that 
the business should be carried on for a designated term 
of years, but to be promptly wound up in case of getting 
into " bankrupt circumstances." All contracts made 
and business transacted by and with the company might 
be upon these express terms, and necessary lauds might 
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be held in the name of a member as trustee if the 
memberB were numerouB. This would be, in effect, a 
corporation withoat the aid of public authority. Bat 
the plan would not be feasible for the purpose intended, 
and, as before, the object is facilitated by legislative 
regulation. A special or general statute is passed em- 
bracing all necessary elements of organization, and 
such additional provisions as are deemed best, making 
them matters of public record and notoriety and the 
company "a corporation." All the provisions that are 
essential to the existence of a corporation arose at com- 
mon law, bat the formation of corporations withoat the 
prior authorization of the government was afterward 
prohibited for reasons of State policy. They are 
promptly wound up by the same authority when they 
become insolvent. 

A corporation being formed, the jural principles of 
the laws of property and contract apply to it the same 
as to iudividaals; some variations in the economic 
elements of those laws being required to adapt them to 
the purposes of such a body of men acting collectively. 
I cannot assent to the proposition that " the property 
which it may hold does not belong to the members, 
either individually or collectively" (iZ'o^nrfSW). Having 
no personality, of course a corporation can have no 
personal rights. For manifest reasons it can have no 
domestic or political rights. 

These institutions have been foand so usefal, and, 
indeed, so necessary to many of the enterprises of bnsi- 
ness, benevolence and education, that they have been 
greatly fostered and promoted by all civilized states. 
They are divided into corporations, sole when represented 
by a single legal head, and aggregate when managed by 
a number of persons ; also, into ecdesiasUcal and lay, with 
reference to their purpose; and the latter are again 
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r divided into eleemosynary and civil, with the same refer- 
ence. They are called private corporations to diatinguiBh 
them from public corporationa — governmental agencies 
— to be considered iu a future chapter, and from quasi- 
public corporations, which are, to some greater or less 
extent, also governmental agenciea. 

Corporations are eaid to be "artificial persons," and 
have been largely so treated in our law. This designa- 
tion appears to me to be wholly unnecessary and very 
misleading. I distinctly reject the whole category of arti- 
ficial persona and artificial things. So far as they have 
become embodied in our jurisprudence, they seem to 
have been drawn from the Roman law. Whilst we 
have learned much from that source, and doubtless may 
^ Gtill learn valuable leasons from the same, we should 
^1 not copy its defects; and I think no one will claim that 
^1 it was perfect. The conception of an assemblage of per- 
^B sons acting harmoniously by and through a common 
^^ agency appears to be definite and easily formed. I can 
^ft see no more reason for calling snch a body of persons an 
^H artificial person, than for calling a fiock of sheep follow- 
^H lug a leader au artificial sheep. So, also, the whole col- 
^ lection of rights and duties, which at any given moment 
of time inhere in a particular person, aeems to me readily 
conceivable. A book account might be made of them. 
But I can see no more reason for calling this balance- 
sheet of rights and duties an artificial peraon than for 
calling a merchant's ledger an artificial merchant. The 
same may be said of all lesser collections of rights and 
dutiea, also of collections of material objects of property. 
And when these conceptions are combined, making an 
assemblage of persons, rights, dutiea and property, or 
any part of these, I am unable to aee that any additional 
reason is found for predicating an artificial person. It 
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is often neccBearj', and more often convenient, for the 
law to deal with such collections en masse; as in cases 
of corporatiuDB, estates of deceased persons and bank- 
rupts, and an estate in lands with its " rights, liberties, 
privileges, hereditaments and appurtenances to the same 
belonging or in anywise appertaining;" but thej are 
always resolvable into their elements, and I am unaware 
of any ueeeasity for, or any advantage gained by, the 
fiction of personification. So as to artificial things, A 
right of way over another man^s land is a part of the 
ownership of that laud. The n'l/hi is incorporeal, as all 
rights are; the land which is the object of the right is 
corporeal, as in all cases of rights in rem. A "patents 
right " is the right of the inventor to the exclusive malti- 
plication and sale of the machine invented, bis letters- 
patent being the record evidence of the right provided 
by law. " Copy-right" is similar to the latter, each being 
the fraits of labor and strictly rights in rem. I do not 
see that any person can be properly said to have " prop- 
erty" in hia trade-mark or reputation; but it is clear 
that the fraudulent use of a trade-mark and defamation 
of character or property, are torts. A merchant may 
sell his stock of goods, the lease of his store-room, and 
at the same time engage not to carry on the same busi- 
ness in that town or locality. That is, he may sell the 
good-will of bis bnsiaess; but it is no "artificial, legal, 
or juridical thing," only a right or congeries of rights in 
personam. 

Prof. Holland {El. Jut. Chap. VIII, JTIV,) and Prof. 
Terry [Anglo-American Law, Chap. II, III,) have ably • 
presented this subject, from tjie stand-point of a system 
which appears to make it necessary, in some measure, to 
retain the hypothesis of artificial persons and things. 

The history of contract is one of the most interesting 
branches of legal history. 
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When one person, by culpable conduct, destroys a 
right of another, or renders the enjoyment of it impos- 
sible, in whole or in part, it is called a Tort. Whether 
a right be regarded as "a jural relation which warrants 
definable acts," (see page 26,) or a "capacity of iufla- 
eocing the acts of another," it evidently may be either 
wholly or partly destroyed. Any violation of a right is 
a wrong, but the terms " private wrongs" are often used, 
in a restrained sense, as synonomous with torts, and 
sometimes the latter are called "civil injuries," or sim- 
ply "injnries.'' The equivalent in the Roman law was 
"delicts." Torts have been defined to be breaches of 
"duties corresponding to rights in rem" {Terry), but in- 
correctly, as contract and other rights in personam may 
also be tortiously invaded. 

Care must be taken at the outset to distinguish be- 
tween the mere detention or denial of a right, and its 
partial or total destruction — between an act which is 
only an omission to perform a duty, and an act which 
makes that performance in whole or in part impossible. 
Whilst the right exists, or in so far as it exists, it may 
be specifically enforced ; when destroyed, or in so far as 
destroyed, it cannot be so enforced. If a man is falsely 
imprisoned, he has a right to be set at liberty ; and this 
may be compelled. But he also had a right to his lib- 
erty during all the period of false imprisonment. If one 
has been wrongfully dispossessed of his horse, he has a 
right to have it redelivered to him, and this may b 
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forced; but if the horse has also been killed, the very 
right itself is wholly destroyed. If I enter into a written 
contract with a man, for a consideration performed by 
me, to sell and convey to me his farm at a fixed day in 
the future, and he refuses to convey when the time 
arrives, be may be compelled to do so ; but if I had em- 
ployed him to labor for me during a designated period, 
and some third person had fraudulently induced him 
not to do so until the time was past, his performance of 
duty woifld have been rendered impossible. If a person 
has seduced a child away from the custody of its parent, 
the latter has a right to recover it; but he had also a 
right to the services of the child in the meantime, the 
enjoyment of which was made impossible. 

It may be here remarked in passing, that it will suffi- , 
ciently appear from the above that a " case " — the facta 
of a single transaction giving rise to litigation — will 
generally involve an element of tort, though one element 
or the other may be, and often is, waived by the " plain- 
tiff" and a remedy for only the remaining element pur- 
sued, by a proceeding adapted to that alone; but that 
any system of judicial procedure which compels auch 
abandonment must be to that extent defective. For 
historical reasons which lie outside of our field of inquiry, 
of fascinating interest and extensive application, econo- 
mic remedial laws — forms of action, pleading, practice 
and evidence — have been until late years but ill adapted 
to the adequate sanction of rights. 

When the tortious act {whether of commisBion or 
omission) has been done, and all the essential facts are 
gathered up into the mental grasp, the mind irresistibly 
postulates the right of reparation, commensurate with 
the amount of damage done, as accrued to him who haa 
Buffered the injury. These rights of compensation do 
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not appear aB " rigbtB " at all in any inBtitutional treatise 
in the Englieh language. Blacketone treats of them only 
as wrongB, and Kent does not extend hiB labors to tbem 
in any form. The former Bays they "convey to us an 
idea merely negative, as being nothing else but a priva- 
tion of a right," and this appears to be the view adopted 
and followed. It is, however, clearly a misconception. 
The right of reparation for damage committed is as 
positive in its nature as any other. The "investitive 
facts " are to a greater or less extent different. The new 
right is always in personam, wbereas the right destroyed 
or impaired may have been in rem. If the right destroyed 
or impaired was in persoimm, the new relation may be to 
a different person. If my horse ia killed by the willful 
act of my neighbor, the right of property is wholly gone. 
The obligation of my neighbor to pay me the value of 
the horse, and my right to the same, form a new jural 
relation. It ia something due and owing to me; not B 
mere privation of something that has ceased to exist. 
Thia would be equally true if the horse was only injured , 
and diminished in value. The same considerations apply 
to all destructive violations of jural rights, whatever may ' 
be their nature. It is true that the newly acquired right 
is preceded by a wrong, but that is only one of the facta 
upon which the new right is predicated, and all of which 
must be embraced in the mental grasp before the right 
of compensation is affirmed by the jural reason. (See 
pages 23 to 30.) The duties of compensation for tortious 
injuries were termed, by the Koman law, obligations aris- 
ing ex-delicto, in contradistiuction from those arising ex- 
contractu, and were treated as a branch of " the law of 
things." If anything is to be gained by calling the 
rights of compensation "remedial rights" [Holland], 
there can be no objection, but they must not be con- 
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founded with "actions" which are bnly the formal pro- 
ceedings by which the public sanctioo is applied to every 
elftSB of rights, either by preventing a threatened wrong, 
SB in the case of "iojunctionB," or by providing the 
appropriate remedy for a wrong done, as in the ordinary 
case of "jodgment" and " execution." 

From the tbregoing it will appear that the investitive 
facte of a right of reparation are : (1) the right destroyed 
or impaired; (2) the person or persons by whom the tor- 
tious act was done; (3) the act of commission or omis- 
sion by which the injury was effected, and (4) the meas- 
ure of damage. 

THE RIGHT VIOLATED.— As to the first, it appears to be 
Buflicient to eay here that all private rights are subject 
to tortious invasione, also all public rights of property 
and contract rights. I feel quite confident that rights 
ex-delicto may be included in this statement, though I am 
unable to recall any case in which such a wrong has 
appeared and received proper remedy by action. If 
otherwise, it only follows that a right in personam, as well 
defined as any other, is not susceptible of violation by 
any person other than the person of incidence — the 
obligor. It appears to me, however, that a practicable 
case of this kind may be readily conceived, and that 
more or less of them may be found lurking among those 
which appear as invasions of rights of property. 

This constant factor of a right violated furnishes the 
most convenient classification of torts for the purposes 
of a practical treatise; according to which they will 
consist of the destructive violation of: (1) Personal 
Rights; (2) Rights of Property ; (3) Rights ea:-co?i(rac(« ; 
(4) Rights ex-delicto ; (6) Rights Arising from Domeetic 
Relations, aud (6) Rights Arising from Political Rela- 
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tioiia. Many nice diatinctious will arise as to what par- 
ticular rigiit has, \a fact, beeu iuvaded. la some caBes 
the same tortioua act may violate several of these ilifler- 
ent classes of rights at the same time, as Defamation, 
Nuisance and Fraud; and for this reason, when this 
class) fi cation is adopted, mors or less of these modes of 
committing torts will have to be treated as separate 
topics. 

THE TORT-FEASOR.— As to the person by whom the tort 
is committed, questions will arise from : (1) imperfect 
and impaired legal personality — infancy, covertnre, 
insanity, etc. — which subject has been considered; (2) 
the relation of principal and agent, to be determined by 
construction of the contract of agency or other delega- 
tion of authority; (3) the authority with which public 
officers are clothed — as agents of the State — by the 
structural laws which create their offices, and laws of 
procedure which limit or command their modes of 
action, and (5) the iuvaaiou of private rights by unjust 
laws. In the latter case, where the Legislature is 
invested by the Conatitutiou of the State with para- 
mount sovereignty, there can be no remedy other than 
some form of appeal for voluntary justice. Bat in our 
own highly-favored country, where legislatures have 
distinct limits set to their authorities as agents of the 
ultimate sovereign, laws made in contravention of those 
limits may be annulled by judicial authority. 

THE TORTIOUS ACT.— This may be done either: (1) 
undesignedly and without negligence; (2) undesignedly 
but negligently; (3) designedly but by mistake of fact; 
(4) designedly and with full knowledge of essential 
facts — and, hence, malieioasly. Kesponaibility must 
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largely depend npon these facta. In the first case, the 
reeulliDg damage must always be relegated to the chapter 
of accideats. If there was neither wrong iulent nor 
iiegligence, there could be none of what tlie Itoman law 
called injuria — culpable injury. It is called damnum 
absque injuria. In the last case, there cao arise no quee- 
tioii about res pons! bility. As to the third case, igno- 
rance may amount to negligence, or even malice, when 
it results from disregard ot the rights of others. The 
law holds everyone bound to know what a proper appre- 
ciation of his duties would lead him to find out, or to 
abstain from acting until he does Ifnow. This caae, 
therefore, will resolve itself into the first, second or last, 
according to the determination of this question of negli- 
gent ignorance. And this, with the second, give rise to 
one of the most difficult, involved and voluminous topics of 
the law — what acta or omissions amount to legal negli- 
gence. We cannot enter upon it here, further than to 
say that it has been defined to be " the lack of such care, 
or diligence, as the law demands;" and, also, "the 
omission to do something which a reasonable mac would 
do, or the doing something which a reasonable man 
would not do." It is often said that it may take place 
either: (1) in the careless performance of obligations 
assumed by contract; or (2)in the careless performance of 
obligations imposed by law. The latter, however, is so 
sweeping and general that the distinction is of Httle 
value. It may occur aa an element of any act or omis- 
sion by which the right of another ia infringed. It may 
be added, that it will often be difiicult, or even impossi- 
ble, to distinguish between tortious negligence and breach 
of contract; as in case of damage to freight, baggage or 
passengers in process of transportation by railroad 
companies or other common carriers. This results from 



THE AUBRIOAS THEORY OP GOVBRNMENT. 201 



I 

^M the difficalty of construing contracts, the terms of which 
V must be gathered from the implications of acts and sur- 
rounding circa mstances, and of determining implied 
representations. The law of actions — procedure — must 
be adapted to this difficulty. 

»A person may do what he had no right to do and was 
bound not to do, which is called malfeasance, as in case 
of an assault and battery; or he may do what he had a 
right to do, but in such a wrong or defective manner as 
to cause injury, which is called misfeasance, as in case of 
a mechanic repairing gas-iittinga bo defectively as to let 
gaH escape and take fire; or he may wholly neglect to 
do what he was bound to do, which is called nonfeasance, 
as in case of a canal company neglecting to remove or 
mark a sunken boat. The last instance will serve to 
illustrate the difficulty in distinguishing between differ- 
ent classes of wrongs. For instance, did the canal com- 
pany, by offering the use of the canal to boat-owners 
and contracting with them for tolls, represent the canal 
to be free from obstructions (deceit), or warrant it to be 
so (contract), or only neglect to remove the obstruction 
or to give warning of it ? 

The damage may he the direct result of the act done, 
as in the first case next above, or it may be only the 
indirect and consequential result of the act or omission, 
as in the second and third cases next above. This gives 
rise to the embarrassing question, How tar may the 
damage be separated from the acts or omissions, by 
intermediate agencies, before it becomes " too remote " 
to give rise to jural responsibility? The only general 
rule that can be laid down is that the damage must be 
"proximate" and not "remote" — "the ordinary and 
natural results of the negligence, such as are usual, and 
as therefore might have been expected ; and this includee 
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in the category of remote damages such as are the result 
of ail accidental or unusual combination of circumstaaces 
which would not be reaaonably anticipated, and over 
which the negligent party has no control. " ^ 3'homp. on 
Neg. loss, and notes. There must also be no "contribu- 
tory negligence " on the part of the person injured, or 
his agent, the conBequenees of which could not have 
been avoided by the wrong-doer by the use of "ordinary 
care and diligence." In admiralty, where there has been 
mutual negligence, the damage is apportioned ; but at 
common law it was said that "the law has no scales to 
determiae, in such cases, whose wrong-doing weighed 
most in the compound that occasioned the mischief." 

This distinction betweeu immediate and con sequential 
damages gave rise to what has been the leading distinc- 
tion in the classification of torts. The former were 
remedied at common law by an action of (res/Joss, the 
latter by an action of trespass on the case. The former 
elasB of cases, being of more obvious injustice, come 
first to the recognition of law. The latter being a later 
growth of law, as individual cases were firat taken cog- 
nizance of, they were classed with trespasses from their 
general resemblance thereto. But, as they did not 
wholly conform to that class, a writ was granted in tres- 
pass, modeled on the particular case, and hence called 
"trespass ou the case." When they were seen to he a 
class of themselves and the remedy was extended to them 
as such, this designation was already long established and 
was not changed. 

A classitication of torts might be made according to 
the acts by which they are committed; but it has been 
deemed best, as above indicated, to follow the great 
natural and well-defined boundaries of investitive facta, 
according to which we have arranged the whole body of 
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law, aud elaasify with reference to the right violated. 
This makes it necessary,, for the reason there stated, to 
consider several kinds of tortious acts, as if the former 
method had been parsaed — at least I'raud, Defamation 
, and Nuisance. 

Fraud consists in a person being induced to act to his 
own injury, by untrathful representations made by one 
on whom he had a right to relj, and whose duty it was 
to represent the matter truly. "It properly includes all 
acts, omissions and concealments by which an undue 
and unconscientious advantage is taken of another." 
(Story.) Fraudulent representations may be made not 
only by words, but by acts of commission or omission, 
and by silence when it is a duty to speak. Supj^ressio 
veri is often equivalent to suggestio falsi. It is not always 
necessary that they should be known to be false, it 
being sufficient that they are not known to be true, the 
doctrine of negligence being also applied here; though 
they must have been intended to influence action, 

■ Fraud — or " actual " fraud, as it is sometimes called — 
makes voidable every transaction infected by it, at the 
instance of the person defrauded, the wrong-doer never 
having a right to take advantage of bis own misrepre- 
sentations. Or the former may elect to let the transac- 
tion stand, and claim compensation for the damage 
resulting from the fraud. Fraud is never presumed, but 
must be proved. 

Several classes of acts have been called " constractive 
fraud," as distinguished from fraud proper, or " actual 
fraud" — though it is obvious to remark that if they are 
not actual fraud they should be designated by some 
more appropriate name. One class consists of accept- 
ing benefits under circumatances which make it dis- 
honest to do so, and when for that reason the law 
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assumes the existence of fraud. It takes place when 
the peraon accepting the benefit occupies a relation of 
special trust and confidence with reference to the per- 
son bestowing it: as in the cases of husband and wife, 
parent and child, feeble-minded persons and their 
trusted confidants, trustee and cestui que trust, principal 
and agent — including officers of corporations and public 
officers — attorney and client, and Bometimes physicians 
or clergymen and invalids. The other is fonnd where 
" the indirect effect is to deprive some person or per- 
sons, not a party to the transaction, of some lawful 
right, or to hinder or embarrass him or them in the 
enforcement of such a right;" as in cases of gratuitous 
conveyances or secret liens made in fraud of creditors. 
These acts the law annuls. The latter appear to be 
rather the concealment of property, with or without the 
cooperation of others; the former class seem rather as 
an exception to the rule that fraud is never presumed. 

Defamation includes Slander and Libel. The former 
is the publication, about another person or his property, 
of any false and damaging statement by means of spoken 
words and without legal excuse. The latter is the pub- 
lication about another person of anything that is false, 
damaging and calculated to hold him up to public 
hatred, contempt or ridicule, by means of writing, print- 
ing, pictures, images or any other means of communi- 
cation addressed to the eye and without legal excuae. 
The publication is complete, in the case of slander, when 
the statement has been orally made, by the slanderer or 
his agent, to one third person ; in the case of libel, when 
the writing, etc., has been shown or delivered, by the 
libeler or his agent, to one third person. It is no legal 
excuse that the charge had been previously published 
by some other person, or was matter of current rumor. 
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Malice is not an essential element (id a civil enit), nor 
even knowledge of the falsity of the charge; it being 
sufficient that it was made without being known to be 
true. But, if malice be alleged and proved, it ia ground 
for exemplary damages. The truth of the charge may 
be alleged and proved in defense (in a civil suit, not 
always in an indictment tor libel, with which we have 
nothing here to do) ; but if alleged, and attempted to be 
proved without success, it aggravates the wrong and the 
damages recoverable. Libel was made an indictable 
oftence at common law, on account of its great tendency 
to produce breaches of the peace; but slander was not. 

Some defamatory words are said to be actionable 
per se — that is, the resnlting damage is deemed so 
certain that it is presumed without any proof beyond that 
of the making of the charge, and no attempt at disproof 
will be allowed. These are words which impute : (1) an 
indictable oflence; (2) a contagioas and diareptuable 
disease; (3) to a public official or member of a liberal 
profession, unfitness for his office or profession, and (4) 
some other facts not easily classified or briefly described. 

In case of libel, to these are to be added words which 
necessarily expose a person to public hatred, contempt or 
ridicule. The court decides in each case whether the 
words belong to either of these classes. lu all other 
cases the damage must he alleged and proved. 

The charge has legal excuse when it is a " privileged 
communication," as in case of members of legislative 
bodies; chief executive officers and judicial officers while 
acting within their authority and jurisdiction; parties, 
witnesses and counsel injudicial proceedings, and mem- 
bers of municipal councils, when not maliciously made ; 
and in all cases where it would be a legal, political or 
moral duty to make it if true, and it is not maliciously 
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made. The application of the last rule is not always 
clear, but it may be illustrated by the caee of a father 
advieiug his daughter in regard to marriage, an agent 
reporting to hia principal, au attorney adviaing his client, 
a physician hia patient, or a clergyman his parishioner 
and a citizen diacusaing matters of general public interest, 
as the character, capacity and conduct of a public officei 
or candidate for public office, in the newspapers or else- 
where. 

A nuisance haa been defined to be "anything that 
worketh hurt, inconvenience or damage." {Blac/csione.) 
It has been better defined to be " anything wrongfully 
done or permitted, which injures or annoys another in 
the enjoyment of hia legal rights." (Choley.) Even the 
latter seema to me too broad. It may be doubted 
whether the act haa aa yet been ao clearly dietinguished 
by the casea as to admit of accurate definition. It 
appears to me to be a continuoua act, rightful in itself, 
but which, as the result of eircumetancea of place and 
time, becomes an invasion of the rights of another or 
others. This definition, however, would exclude some 
acta which have been called uuisancea, aa a bay-widdow 
overhanging the land of an adjoining owner, which was 
not a rightful act in ita original conatruction. A nai- 
aance will be beat understood from a few iliuatrationB, 
If the atmosphere about one'a dwelling ia filled with 
noxious gases proceeding from a factory which another 
haa constructed near it, or with pestilential vapors from 
another's artificial pond; or if fiftby percolatioaa from 
another's cess-pool find their way into his cellar or well, 
his health and that of his family is endangered and the 
value of his property is impaired. Noiaea customarily 
made in the immediate neighborhood of hia dwelling 
daring the hours usually devoted to necessary sleep, by 
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heavy machinery, billiard or drinkiiig saloons, the yelp- 
ing of dogs or ringing of bells, and which are sufficient 
to prevent sleep, have the same" effect. The keeping of 
a vicious animal, unconfined, after notice of its vicious 
propensities, interferes with the personal liberty of 
others. A powder-mill erected and used as such close 
to one's dwelling would keep him iii constant fear or 
compel him to remove his family, besides destroying the 
value of his property if there were no remedy. A 
.building adjoining a public street, so badly constructed 
or BO old and tottering as to be liable at any momeot to 
fall down, may keep a whole neighborhood in fear and 
prevent their using the street. The rights of an owner 
to a natural stream of water running across his land 
may be invaded by diversion, detention, diminution or 
fouling on lands higher up the stream. These are clear 
eases of nuisance, but cases often approach a line which 
is not clearly definable. How much personal discom- 
fort and apprehension from noises, smoke, soot, offensive 
odors, fires, fire-arms, explosives, etc., can one be legally 
required to endure, in view of the necessities of busi- 
ness and proximity of residence? The question is one 
of " reasonableness," to be determined by a jury as a 
question of fact, in view of all the circumstances of each, 
particular case. If the nuisance is an injury to only a 
single person, corporation or association, it is called a 
private uuisance, and is remedied by private suit; if to 
a whole neighborhood, it is called a public nuisance, and 
is remedied by indictment. In the latter case a private 
suit may be maintained for special damage distinct from 
the public injury. 

Other modes of committing torts are by " trespass," 
" assault," " assault and battery," " false imprisonment," 
" malicious prosecutions," " conversion," " detinue," 
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" infringemeut," " ouster," " waste," " Bobtraetion," 
" diBturbftuce," "abductioa" aad "aeduction." 



THE MEASURE OF DAMAGE.— Some damage ia necessary 
to an actiouable tort. But iu some cases no actual dam- 
age can be proved. It has been said tbat there may be 
injury without damage as well as damage without iiij ary. 
This, however, ia not the law, which willalwaya presume 
" nominal damagea," aa aix cents, or a farthing, wheu 
injury ia proved. And this appears to be reasonable, in 
view of the fact that physical and mental pain may be 
considered iu eatimatiug damages. The apprehension 
of what might reault from frequent repetitions of the 
same injury without remedy would be an appreciable 
damage. Iu many cases it might iu time ripen into a 
prescriptive right. The causing of physical and mental 
pain, however, is in no case the giat of the actiou or a 
part of the "injury." If it were, the violation ot any 
contract by the obligor, or the mere withholding of any 
duty ex lege, might become aa actionable tort. 

If actual damage appears, it is a debt in the eense of 
something due and owing, as distinctly as if it arose by 
contract. It is one form of "property" in the broad 
sense of tbat elastic term. The jadgment for it doea 
not create, but only determines the fact and amount, 
and is an "estoppel" of all further dispute. The right 
to it vests when the injury is done. It may be sold and 
assigned, and passes to personal representatives, the 
same aa other proprietary rights ; but torts to the person 
and breaches of the contract to marry have been made 
exceptions to this rule — for no reason which appears to 
be sufficient. The exact amount of the obligation, how- 
ever, is usually incapable of ascertainment with absolute 
precision. This results from the imperfection of oar 
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finite human faculties, not from its being indefinite in 
its nature. It must be arrived at in the beat practicable 
way. The parties may, and should, negotiate, and if 
poBBible awree. This is called "accord," and when the 
compensation agreed on is made, it is called "accord 
and eatisfaction." Or tliey may refer it to tLe judgment 
of one or more neighbors. This ia called an "arbitra- 
tion," and the decision of the arbitrator or arbitrators is 
called an " award." An agreement so to refer ia a con- ■ 
tract and ia enforced the eame as other contracts. The H 
party to whom damages are due may "compromise" H 
and "release" the obligation for a less sum than that ■ 
due, in consideration of avoiding the delay and trouble ■ 
of suit. If the person who finda he has committed a M 
tort, innocently or knowingly, cannot succeed in eflect- fl 
ting an accord and satisfaction oran arbitration, he may H 
make a " tender " to the other party of a sufficient sum ^M 
of " legal tender " money to fully cover the damage. If V 
this is refused, being "kept good" by being made con- I 
tinuous, it exonerates the party so tendering from any 
further payment in the form of interest, or costs if suit 
is brought. This keeping the tender good is done by 
bringing tiie money tendered into court. Of course, if 
the amouut tendered is found not to be sufUcient the 
benefit of tender is lost. (These modes of settlement 
may be resorted to in all other cases of disputed claims.) ^ 
If the parties cannot or will not agree or arbitrate, the ^| 
State steps in at the suit of the party injured, ascertains ^M 
as nearly as practicable the amount due, and enforces ^| 
payment. Few general rules can be laid down as to the ■ 
measurement of damages. It is usually a question of m 
&ct, to be determined by the judgment of a jury upon fl 
the facts of each particular case. H 
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Where the injury couaista wholly of the detention of 
a definite eum of money over-due, the "legal rate of 
interest" as fixed by law will be adopted as the rule 
of damages. There is manifest justice in this. It la 
the fiuding of the largest possible injury as to the valae 
of the use of money iu the absence of any controlling 
contract. This consideration is strengthened where, by 
a contract between the parties, the money bore that rate 
of interest before it became due ; as that would be the 
expressed judgment of both parties as to the damage 
caused by its detention. 

Where the law has in any form furnished a special 
rule of damages it need only be remarked that this rule 
must be applied to the facts and followed. 

Parties making a contract or engaged in the tranaao- 
tion of any kind of business, may themselves agree 
upon a rule of damages for any violation of agreement. 
This is called stipulated or liquidated damages, and 
furnishes the measure of damages for that case. The 
line between stipulated damages and alternative contract 
is very narrow. A difficult question of couBtruction 
often arises as to whether the language used imports 
liquidated damages or a "penalty" for non-performance. 
When held to be the latter, the actual damage only can 
be recovered ; and this must not exceed the agreed 
penalty. 

Where a party sues upon a contract, in the perform- 
ance of his part of which he has caused damage by 
"misfeasance," the other party may set up the latter in 
defense, as an ofiaet to the amount due from him on the 
contract; as in case of a house defectively built on con- 
tract. This is called "recoupment" of damage. 

It may be the case that damages have been mutually 
infiicted in the same transaction. In such a cose, on salt 
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by one party for the damage done to him, the other 
party is, in some States, allowed to set up in defense, 
and, as a kind of offset, the damage done to him. This 
is called " counter-claim." 

All facts which tend to excuse without justifying, as 
provocations by the person injured, all acts of the latter 
which have increased the damage, and all facta which 
ahow a redaction or partial compenaatioa, may be 
proved in " mitigation of damages." 

In all cases where the tortious act has been mail- 
ciously done, aa directly manifested, or indicated bj 
gross carelessness, which is a kind of latent malice, or 
where violently or fraudulently done, something more 
than actual damage is allowed, without any well-defined 
limit aa to amount, under the name of "exemplary," 
*' vindictive " or " punitive " damages or " smart money." 
This presents a case which lies close along the border 
line of criminal law, to be considered in its place- 
When the tortious act is a complete and finished one, 
not an act still continuing at the time of suit, the 
damages allowed must also be complete, and to this 
end the mischiefs yet to result must be ascertained 
onder the same general rules. If, on the other band, 
the tort is a contiuuing act, as a mill-dam, which wrong- 
fully causes the water to overfiow another's land, the 
damage done up to the time of suit only can be allowed, 
and future suits can be brongbt for damages which 
accrue in future. 

As a rule, actual damages are to be proved by him 
who claims them. But some tortious acts are so necea- 
earily mischievions that the law assumes some damage 
done or yet to accrue as a " conclusive presumption," 
In these cases no actual damage need necessarily be 
proved, and the amount to be allowed must be arrived at 
much as la the case of damages to accrue in the future, 
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as next above. Thus, to accuse a man falsely of an in- 
dictable ofiense, of being infected with some disease 
which tends to exclude him from society, or of miscoO' 
duet in office or want of some essential qualification 
therefor, is called a slander or libel per se. Some 
nuisances, also, are held to bo such per se. 

When anyone brings suit to enforce a right acqaired, 
or apparently acquired, by fraudulent misrepreaentation, 
he is held to be precluded or estopped from proving the 
facts to be otherwise than as he represented them to be. 
This is called " estoppel in pais." 

A malicious trespass always to some degree evinces a 
willingness and purpose to repudiate the obligations of 
justice and repeat the act as occasion may offer. This 
is general malice. Where the threatagainst the peace of 
society is aggravated, the State, by law, enacts the trea- 
paas into a "crime " or njisdemeanor,and protects itself 
by reasonable punishment. The right of the State so 
to do will come under review in a succeeding chapter. 
The private action for damages contemplates only com- 
pensation. 

The gradual growth of the law of torts is a branch of 
legal history of great interest and volume ; but it doeB 
not come within the purview of our work. The intimate 
relation between tortu and crimes is sufficient to indicate 
that in a primitive state of government the two concep- 
tions would be little distinguished, and punishment would 
be largely left to private vengeance or proceedings initi- 
ated or conducted by private persons. They are, hovpever, 
separated by a distinctly marked line. In case of a tort the 
only persons included among the investitive facts are the 
wrong-doer and the person injured. In the ease of a 
crime the facts of society, its normal ends and the necea- 
sities thereto, are among those which invest the State 
with the right of punishment. 
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CHAPTEE VI. 

DOMESTIC RELATIONS. 

These are the legal relatione Dubaisting between 
different membera of the natural group called the family. 
They have been considered under the head of " righta 
of persouB," by Blackstone, Kent and all other Eogliah 
inBlitntiooal writers, and were apart of the " law of per- 
sons" in the Roman syBtem, from which the current 
Engliab-American clasBification was taken. It is remark- 
able that this incongruous arrangement should have 
continued bo long. The rights peculiar to a father 
and mother are incident to them aa parents, not as 
persons. The rights, of children are incident to them 
as such, not aa persons. So of the rigbta and obligations 
of husband and wife. There is nothing in the nature of 
"personal rights" about them, unleas in the sense in 
which all rights are rights of poraone. In each case the 
members of the family group have all the rights incident 
to them as persona, in addition. These have been consid- 
ered in our second chapter. Domestic relations issue 
from the institution of marriage, which must, therefore) 
be first considered ; not, however, historically, interesting 
and attractive as that wide field of inquiry is. 

MARRIAGE. 

The word " marriage " is eometimea used to denote the 
contract, sometimes the ceremony, by which the fact and 
date of entrance into the relatioa are uaaally made pub- 
lic and notorious, and sometimes the relation which 
results from the contract and the fulfillment thereof. It 
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ie here used to denote the contract alone. This is entered 
into by mutuftl promise and assent — by an " agreement." 
It is, therefore, a contract in the strictest sense. It is 
Bometimes called a " civil " contract; but I know of no 
other kind of contract. Many of our ablest writers, by 
confusing the idea of the relation with that of the con- 
tract by which it is entered upon, insist that it is some- 
thing more than a contract. Sehouler says it is " b 
contract swi generis, if entitled to be a contract at all." 
But the contract of partnership is suigmeris; so, also, is 
that of agency, and those which give rise to a corpora- 
tion. Indeed, this may be said of moat classes of con- 
tracts, as they are entered into with mutual reference to 
some immemorial doctrine of public policy, some cnstom^ 
nsage or natural obligation. Story says : " It appears to 
me something more than a mere contract. It is rather 
to be deemed an institution of society, founded upon 
the consent and contract of the parties," This appears 
to be doubly wrong. The relation itself, with its rights, 
obhgations and limitations, is one founded by the great 
Author of society, though enforced by positive law ; but 
the acta by which it is assumed in a particular ease have 
all the qualities of a contract. The fact that it is so 
entered upon does not in the least detract from its 
sacrednesB, solemnity and incalculable importance. Be- 
ing a contract it is governed by the law of contract. 
(1) There must be parties; but in this case there can be 
but two, one being of each sex. (2) They must be capable 
of contracting. (3) They must in fact contract, (4) There 
must be a consideration, the undertaking of the one being, 
as in other cases, the consideration as to the other. 

1. Each party must be unmarried. It is not intended 
here to discuss the question whether polygamy, bigamy 
and polyandry are unnatural and meretricious. The 
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almost universal opinion of civilized men, founded upon 
what appenrs to be unasBailable premisea, warrftnte its 
aasuniptiou for present purposes, 

2. The parties must be capable of contracting. An 
idiot or lunatic has not the capacity to make a rational 
promise, and in such cases the marriage is void. The 
incapacity of infants has been treated differently here 
from what it is in relation to other contracts, without 
any reason, that I am able to see, except that of public 
policy. The "age of consent" is different indifferent 
States and countries. It aeenis to have been first estab- 
lished with reference to that degree of physical develop- 
ment which makes them capable of some of the mutual 
duties of th« relation. This is somewhat affected by 
climate and peculiarities of race. In England it was 
early fixed at tivoive for females and fourteen for males. 
It was the same in the Roman law, from which these 
provisions were probably taken. In this country it 
varies, in different States, from twelve to fourteen for 
females, and from fourteen to eighteen for males. All 
these are clearly too low, and will be modified, no doubt, 
as society shall see its way to remedy and prevent the 
evils which flow from clandestine marriages between 
young persons not yet of sufficient capacity to assume 
such solemn responsibilities. Infants may affirm the 
contract by continued cohabitation on arriving at the 
age of consent, or either may repudiate it. 

3, They mast have actually contracted; that is, there 
must have been mutual promises, mutually accepted — 
an "agreement." A mere joke is no agreement. A 
marriage brought about by force or fraud is void. So 
also, if it be the result of palpable error, though this 
could scarcely occur without an element of fraud. The 
injured party may elect to waive the injury, in which 



i 



216 THE SCIENCE OF LAW, ACCORDING XO 

caae a valid contract may be implied from coatiuaed 
cohabitation after the force ia removed or the fraud and 
mistake is discovered. As to what constitutes such 
fraud, force or mistake, we cannot here enter into 
details, further than to say that where the wife was 
already pregnant at the time of the nuptials by illicit 
intercourse with another man, which fact was concealed 
from the husband, it was held that the marriage was 
void; and alao, where one person was actually substi- 
tuted for another. 

4. It has been well said that " nature abhors, as vile 
and unclean, all sexual interconrse between persoDB of 
near relationship." It should have been added that the 
affections implied by marriage are uot possible in Bach 
cases. It is the double case of impossible and immoral 
promises, and these, in both parties, if the facta are 
known to both, or as soon as they become known. Aa 
to one branch of it there is practically no promise at all, 
and as to the other it is a promise to do an immoral act. 
Neither can raise a jural obligation. If the facta are 
unknown to one party at the time of marriage, hia own 
promise is without consideration and void. If the lacts 
are known to both parties at the time of marriage, there 
is no promise at all, on either side. A promise known 
to both to be impossible of performance is not a promise. 
In the latter case it is also au immoral undertaking on 
both sides, which can create no legal right or duty. 
The exact limits of this diaqualification are not deter- 
minable by our imperfect faculties. It is clear as to all 
relationship by lineal consangninity. So, also, as to col- 
lateral consanguinity as near as brother and sister, bat 
beyond this there is much diflerence of opinion. Affinity 
also produces this impediment to some degree. A con- 
nubial union between a man and his widowed step- 
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mother is "vile and unclean," but beyond this, again, 
there is no uuiverBality of agreement. The leviticat 
degrees are generally adopted in this country and in 
England, though in the latter the disability of affinity ia 
carried so far as to forbid a man to marry his deceased 
wife's sister. This prohibition Beems to have no founda- 
tion in nature. 

5. Statutory prohibitions have been, in some States 
and countries, founded upon differences of race, color 
and social rank. I will not affirm that some threat- 
ening dangers to society may not, in some cases, justify 
aueh provisions of law; but I can find nothing in the 
natural constitution, mental or physical, on which they 
could be based. 

6. A person who is incapable of any essential duties 
Implied by marriage cannot make a valid conlract of 
marriage, except as will be mentioned below. The 
promise ia one impossible to be fulfilled, and, hence, uo 
promise at all. It furnishes no consideration for that of 
the otiier party. loipoteney and barrenness are such 
impedimenta. If known and concealed they are also 
A*auds practiced upon the other party. As, however, 
these refer to only a part of the rights and duties of 
marriage, they may be waived, if known, by the other 
contracting party. It need scarcely be added that they 
must be permanent, and not merely temporary and 
curable. 

7. The physical incapacities of infancy so early dis- 
appear in the process of growth and development that 
they can never normally exist after a reasonably fixed 
age of consent; and, hence, cannot become legal obsta- 
cles to marriage. 

8. Prior marriage undissolved is an effectual bar. 
Since there can be but one husband or wife, the prooiise 
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is one imposaible to be fulfilled, and supplies no coneid- 
eration for the co-ordinate promise. The matter of 
divorce haa not yet presented itself for coneideration. 
It must here be alluded to so far as to eay that lu some 
States and countries it has been attempted to dissolve 
the marriage relation as to one of the parties only, 
leaving the other disabled from marrying again, or 
within a limited time, or with a designated person, 
illicit intercourse with whom has led to the divorce. 
These disabilities, however, must be regarded as penal 
provisions — punishments fixed bylaw for offences proved. 
This relation cannot be dissolved as to one and still 
remain ae to the other. 

The contract itself must be sharply distinguished from 
the inception of its execution by living together aa man 
and wife, or cohabitation, as it is called. The agreement 
is usually made to be carried into effect at some time in 
the future, and is usually termed an " engagement." It 
is then said to be made per verba de futwro. In common 
practice it ie repeated at the time of entering into the 
relation, iu an open and public manner. It is then said 
to be made per verba de preaenti. The former is only ao 
agreement to take each other for husband and wife ; the 
latter ia the same coupled with an actual taking. The 
mutua! stipulations are in the latter case ao framed aa to 
include not only the promiae, but also a public announce- 
ment that cohabitation is thereby, then and there begun. 
"You do hereby take," etc., etc. 

The mere contract to be carried into eft'ect in the 
future, aa in the case of other contracts, creates mutnal 
rights, and violation by either party invests the other 
with a right of reparation for any resulting damage. 
This right to damages ia enforced the same as in case of 
the breach of other covenants. From the nature of the 
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case there can be no execntion or partial execntion on 
one aide without the same on the other. It has not, 
therefore, heen deemed best for the welfare of BOciety 
to enforce thia contract by " specific execution " — by 
compelling the refractory party to fulfill it by entering 
upon the relation; but to leave the injured party to an 
action for damages. The English eccIeaiaBtical courts 
formerly, when clothed with sufficient authority, made 
an exception to thia rule. They compelled performance, 
at the auit of one party, when the other party was proved 
to have made the contract according to the usual eccle- 
aiastical formalities. 

The immenae importance to society, to the parties 
themselves, and to the children who may be the fruits 
of the union, that it should be known or capable of 
exact determination when the relation was, in fact, 
entered upon, has induced all civilized, and even bar- 
barous nations, to require that it should be fixed by some 
formal celebration. These are rendered the more neces- 
sary from the fact that the time is fixed by the mutual 
intent of the parties, and intent cannot be proved but by 
some visible and notorious act. What has usually been 
denominated "consummation" ia not necessary and 
does not fix the time. Nuptias, nonconcubitus, sed con- 
sensus facit. In England it was enacted in the reign of 
George II, that all marriages should be solemnized in 
due form in a pariah church or public chape!, after pre- 
vious publication of the bans, or in some other form by 
special license; otherwise they should be void. It also 
required conaont of the parent or guardian in case of 
minors. This statute was only declaratory of the gen- 
eral custom prior to that time, though not required by the 
common law. Later they have been authorized to be 
solemnized by a civil ceremonial before a register. In 
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this country statutory proviflions of the Beveral States 
authorize clergymen and various civil magistrates to 
solemnize marriages, and provide in various ways for the 
registration of them as public records. They also 
require consent of parents or guardians in case of 
minors. These statutes have generally made the mar- 
riage void unless solemnized in accordance with their 
provisions, or by consent of parents or guardians, when 
the parties or either of them are minors, and when not 
so positively made void the common law rule prevails 
for moat purposes. In civil actions for adultery, or crim- 
inal prosecutions for bigamy or adultery, proof of mar- 
riage, according to the statutory provisions, is required. 
The question is settled by the law of the place where 
the marriage took place — lex loci contractus, and not by 
the law of the place of domicil — lex domicilii. 

When the relation of marriage has been actually 
entered upon by precontract followed by cohabitation 
or by statutory ceremony, although the contract was, in 
fact, void in law, how is the public to know the latter 
fact? The circumstances which make it void are not 
often patent to public view or of notorious cognizance. 
It is therefore incumbent upon the party desiring to be 
released from the legal incidents of marriage to make 
them so publicly known; and he may justly be held to 
the respousibilitieB of the relation, as to third persons, 
until he has so done. This is provided for by the juris- 
diction conferred upon certain courts, on formal pro- 
ceedings and proofs, to make a decree of nullity. Eeot 
says: "Though marriage with an idiot or lunatic be 
absolutely void, and no sentence of avoidance be abso- 
lutely necessary, yet, as well for the sake of the good 
order of society, as for the peace of mind of all persons 
concerned, it is expedient that the nullity of the xaax- 
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riage should be aecertained and declared by the decree 
of a court of competent jurisdiction." "When the 
decree is made the marriage is held to have been void 
ab initio, but prior to that it ia held to be valid as to third 
persons. An exception to this rale exists in sonae cases 
where it is made absolutely void by positive law without 
decree of nullity, and impeachable collaterally in any 
court or suit. 

HUSBAND AND WIFE. 

We are now to glance at the rights which flow from 
the relation as soon as it bas been assumed. Some of 
these are mutual ; others attach to one party only, im- 
posing a corresponding duty upon the other, 

1. The basis of all happy marriages, and the primary 
essential to make it meet the ends of its institution is 
connubial aff'ectiou. This the law cannot weigh or 
measure. But it holds the parties responsible for aueh 
conduct toward each other as this affection would dic- 
tate. This it does by in some measure excusing the 
party ill-treated from the performance of correlative 
duties, and by making "cruelty" a ground for legal 
separatiou, separate maintenance, or divorce. All 
wounding of the affections is considered in determining 
what conduct amounts to cruelty; and a liberal inter- 
pretation is given to this term in favor of the injured 
party. 

2. Each is bound to live with the other. Mutual 
society is one of the purposes of marriage, and implied 
in the term. This ia rigidly required by the law. 
"Desertion" amounts to a repudiation of the relation. 
It is therefore generally made a ground of divorce when 
continued for such length of time and under such cir- 
camatauces as to show a fixed and permanent purpose. 
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3. Each IB entitled to the marital fidelity of the other. 
The violation of this is fatal to the marriage relation, 
which is practically aDnihilated thereby. In all HyetemB 
of law adultery is made a sufficient ground of divorce. 
It may, indeed, be condoned, and this will be inferred 
from continued voluatary cohabitation after discovery. 

4. Every institution composed of an aggregation of 
persons, however small, must have a head. It is necee- 
sary that there should be some ultimate will or mode of 
determination, in case of divided counsels. In the 
institution of marriage, if the proper affection exists, 
the exercise of this ultimate will should be seldom 
necessary; but even here, as two persons cannot always 
agree in opinion and judgment, it is sometimee neces- 
sary. In such cases the common judgment of mankind 
and the laws of all nations recognize the husband as the 
dignior persona and the ultimate legislator in all purely 
domestic affairs. 

5. As the husband is the head of the family, and is 
primarily bound for its support, it is essential that he 
should have a right to fix the locality of the family 
domicil. The domicil established by him, therefore, is 
that of the wife. He may change it as his business and 
judgment require, but it must be a change in good faith, 
and not for purposes of imposition or fraud. 

6. By the common law the husband had the right of 
moderate correction. This doctrine was brought to oar 
country with the common law. It was formerly sustained 
in American courts; but it may now be regarded as 
abandoned. It is still held that he may restrain her by 
force from violence to others, as he would be responsible 
for damages ; and that in some cases of misbehavior, ae 
elopement or intended elopement, he may restrain her, 
temporarily, of her liberty ; but all this appears to belong 
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to the sphere within which a man ia permitted to vindicate 
his own rights, and not to be a subtraction from the pet- 
Bonal rights of the wife. 

7. As between husband and wife when living separate, 
the former ia entitled to the custody of children. This 
follows necessarily from hia headship of the family, and 
was the rigid rule of the common law. Bat the situation 
is an unnatural one, and infants of tender years need a 
mother's services and care. Their rights are involved, 
and the usual solution of the difficulty is to give the 
custody of them to the mother until they arrive at such 
age as no longer specially to need the kind of care for 
which she is peculiarly adapted, generally fixed at seven 
years — all this, however, as between the husband and 
wife, and assuming capacity and fitness on the part of 
both. As between parent and child, and in case of want 
of fitness or capacity in either parent, the case will appear 
to be different below. 

S. If it be true, as now almost uniformly assumed, 
that the wife is the natural superintendent of intra- 
menial affairs, the husband is entitled to her faithful 
services iu the management of the household affairs, 
and the nurture and training of such children as may 
result from the union. !Neglect of the latter is neglect 
of the duties of wife as well as mother. 

9. If it be true, also, as now generally assumed, thai 
the rearing of offspring is always and necessarily one of 
the purposes of marriage, the husband is entitled to the 
reasonable services of the wife in the begetting, bearing 
and nnraing of children. This is, in some measure, 
mutual. 

10. Based upon the assumptions mentioned in the 
last two propositions, the wife has a right to be provided 
with a home, maintenance and support, both for her- 
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self and for her cbildren, by the husband. The degree 
of comfort to which she is legally entitled canDot be 
exactly defined. It is usually said to be "according to 
hie means and condition in life," This ie a very indefi- 
nite expression, and must be judged of, in each particular 
case, with reference to the customs of society and the 
conduct of aflectionate husbands in similar circam- 
Btances. The duty of the wife to cling to her husband 
will require her to endure considerable privations, if 
the means and condition of her husband require it, 

11. Based upon the same assumptions again, having 
devoted a large part of her time to household duties and 
to the bearing and rearing of children, the wife has been 
■withheld from industrial or professional labors and pur- 
suits, whilst the husband has been free to accumulate 
property in addition to supporting the family. lu case 
she survives him, she has a clear right to a share of such 
accumulations, 

12. Having a right to comfortable support, she may 
procure necessaries for herself and children at hia 
expense, if he has failed to provide them. And she may 
compel " separate maintenance," or " alimony," if aban- 
doned without legal cause or forced to leave him by his 
cruel conduct. 

13. As between the two in a state of separation, the 
wife is entitled to the custody of children if the husband 
is an unfit person to have the care and control of them, 
or is unable properly to support and educate them ; ahe 
being at the same time a fit person and having the nece»- 



14. The wife is bound for the support of children if 
she survives the husband. Her obligation in this respect 
ia only subordinated to his. In view of these obligations 
it seems clear that each should have some interest in the 
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property of the other io case of death, leaving surviving 
children. 

The legal disabilities that are still imposed apon raar- 
ried women appear to me to be wholly matters of econo- 
mic law, and survivals from senii-barbarous customs and 
times. I can find no warrant for them in natural justice. 
If this view is correct, they should be wholly abrogated, 
though not with dangerous or injurious haste. 

The interests acquired by one party in the property, 
real and personal, of the other, as the legal effect of 
marriage, are also provisions of economic law, main- 
tained at this day, and to some degree originally estab- 
lished, as the means of enforcing and securing some of 
the rights and duties above briefly outlined. These are 
economic questions which cannot be here discussed, fur- 
ther than to say that some change is called for, and, as 
it appears to me, all should be subordinated to ante- 
nuptial contract, the rights of children being carefully 
guarded. This subject, coupled with the next above, is 
a large one, and of great importance as well as historic 
interest, 

PARENT AND CHILD. 

The rights of children in relation to their parents may 
all be comprised in three, which are (1) protection, (2) 
maintenance and (3} education. We have seen that the 
father is primarily responsible for tiie duties these require. 
The mother is responsible only in case of his death or 
inability to perform them. 

1. The child has a right to be protected by the parent. 
Self-defence is one of the most undoubted private rights, 
us will be seen on a later page. The child being unable 
to protect itself, the parent is invested by nature with 
that right and duty. This duly oa the part of the parent 
15 
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is well said by BlRckstone to "need rather a check than 
a spur," and no poaitive laws are found to enforce it, 
except that neglect of it is oue element of proof that the 
parent is untit forthecnatody of the child and may justly 
be deprived of it. It juatifieB the parent in exercising 
toward third parties, in defence of the child, whatever 
meaanre of force he might use in defence of himself, 

2. Infancy needa maintenance, and the law of nature 
haa clearly deeignated the parents aa the persons who are 
bound to supply it. Society enforces the obligation by 
law. All nations have agreed aa to this. It is a pre- 
cept of universal law. Hence if they have for any 
cauae, accidentally or designedly, failed to provide a 
child with the ueceasariea of comfortable life, any other 
person may do bo, and tlieyare bound to reimburse him 
for the expense of so doing. It ia aaid that the law 
implies a contract so to do, and in aome cases the acts 
of the parent may be such that an agreement may rea- 
sonably be inferred from them. But in other cases such 
an implied contract is a pure, uaeless and misleading 
fiction. The obligation is a debt, and the proceeding to 
enforce should be baaed directly and diatinctly upon it. 

Exactly what will amount to " neceasariea " in this 
sense, is one of many questions which are not capable of 
precise definition. It is a question of fact to be deter- 
mined hy the proper tribunal, according to the circom- 
Btances of each particular caae. 

The age at which children become capable of self- 
support is also a question of fact not admitting of exact 
ascertainment. Being quite uniform it ia fixed by gen- 
eral law, and usually at twenty-one years. This ia late 
enough in life to cover the most tardy cases, and if it a 
little prolongs legal " infancy," the parent is not thereby 
injured, as he is entitled to the labor of the child. And 
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it does not terminate until actual " mannmieaion," which 
provides for exceptional eases. 

This right does not terminate until the child has in 
fact become capable of maintaining himself. If, there- 
fore, the child is deformed, crippled or otherwise incapa- 
ble of procuring a livelibood, ita right to maintenance 
by its parents continues through life, or until the dis- 
ability disappears. If the child becomes a public charge, 
the rights of the public become involved, and laws are 
usually passed to provide for the enforcement of this 
duty in such cases. In most systems of law will be 
found provisions extending this right to children who, 
having arrived at maturity and capacity to provide for 
themselves, have afterward become crippled or disabled. 
Theae provisions appear to me to be unjust. They are.] 
founded only on the dictates of natural affection and | 
morality, which are not a sufficient basis for a legal'l 
obligation. 

It is evident that one of the chief ends of the familjTj 
institution ie the proper education, training and fitting 
of children for the duties of mature life. Kent clearly l 
and forcibly says : " Without some preparation made in ,1 
youth for the sequel of life, children of all conditions'] 
would probably become idle and vicious when they 1 
grow up, either from the want of good instruction and * 
habits, and the means of subsistence, or from want of 
rational and useful occupation. A parent who sends his 
son into the world uneducated, and without skill in any 
art or science, does a great injury to mankind as well as 
to his own family, for he defrauds the community of a 
useful citizen and bequeaths to it a nuisance." This 
right of the child is to some extent enforced by < 
pulsory education in some form. It should always be j 
BO enforced, and by laws effective to that end. It is re-j 
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aaaariog to notice that public Bentiment is beooming- 
gradually aroused to the importance of it. This doty of 
the parent extends not merely to indastnal aad mental, 
but to moral and religious training. 

The amount of training and edacation so due to the 
child is another question not susceptible of precise state- 
ment. It depends upon too many circumstances to 
admit of discussion here. The general jadgmeot may 
be seen in the grade of public schools established and 
the legal provisions as to compulsory teaching of trades, 
professions or other avocations. It is apparent that 
one circumstance affecting the duty of the parent in this 
respect, is the facilities he may have for performing it. 
That these may not be wanting, society, in the execution 
of one of its functions of government, provides for the 
general cooperation of parents, by providing for schools 
within a reasonable distance of every man's dwelling. 
(As to doing this at the public expense, we shall find 
that it belongs to a different function of government, to 
be considered when it shall present itself.) No public 
institution is of greater importance than the system of 
schools. Great and creditable progress has been made 
in the establishment of these school systems in our own 
country, but, in some respects, those of some older and 
less popular governments are much in advance of us. 

It is apparent, from the above, that no parent has a 
right wholly to disinherit infant children, leaving them 
without provision for maintenance and education. Yet, 
the common law made no provision for this, and I think 
it is overlooked by the laws of most States, It may he 
here added, that no reason appears why the just claims 
of illegitimate children upon their parents are not, in 
every sense, the same as those who are legitimate. 
From a moral point of view, the duties of parents 
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toward the former are even stronger than toward the 
latter. 

The rights of parents, as to their children, are said to 
" result from their duties," and " to be given to them by 
law, partly to aid in fulfilling their obligations, and 
partly by way of recompense," Thia seems to be an 
incorrect view. They are established by the same law 
of nature, and each class of rights and duties exists in 
conjunction and harmony with the other. The rights of 
parents are briefly as follows : 

1. They have a right to the custody of their children. 
The manifest purpose of this, in the divine plan, is that 
they may discharge the correlative duties. It is, there- 
fore, conditioned upon the proper discharge of those 
duties. The child is entitled to proper maintenance and 
education. If, from moral or mental unfitness or inca- 
pacity in the parent, these are not furnished, the State 
may, and does, vindicate the right of the child by taking 
it from the custody of the father and committing it to 
that of the mother, or by taking it from both and pro- 
viding some form of guardianship for it. It is this that 
has led some of the most eminent jurists to hold that 
"the parental authority is derived from the State." In 
fact, the State enforces the rights of children, as it does 
all other rights, and, in so doing, is called parens patriae. 

2. They are entitled to the obedience of the child, 
within a sphere not very clearly definable. That sphere 
is sufficiently determined by the duties of the parent. 
The necessity of it to enable the parent to discharge 
those duties is apparent. 

3. They may administer reasonable corrective discip- 
line to secure obedience. If inhuman or cruel correc- 
tive measures are resorted to, the parent will be liable 
criminally — to public prosecution. What amount of 
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disciplinary force and severity is reasonable, is again a 
quealion of fact to be determined by any tribunal before 
which it shall come, in view of all the facta of the partic- 
nlar case and the duty of obedience on the part of the 
child. lu ancient systemB of law thia rieht extended to 
the power of life and death, but thia was only a remnant 
of patriarchal authority, by virtue of which the parent 
was also an arbitrary governor. It haa been gradually 
limited, from lime to time, as juat government assumed 
its proper prerogatives, and the law of natural justice is 
now the sole measure of it. 

4. They are entitled to the labor of the child, as it 
becomes capable of industrial occupation, not conlltcting 
with its proper education. The maturity and fitness of 
the child for industrial pursuits is gradual. To a large 
degree they will develop long before the period for its 
proper manumission. The natural affection and grati- 
tude of the child, if its nurture and training have been 
what they should be, will lead it to render due obedi- 
ence and all practicable assistance to the parent. Cor- 
responding to, and in harmony with, tbis natural and 
pious impulse of the child, is the right of the parent. 

Here, again, it has been attempted to enforce the 
duties of morality, religion and filial piety by positive 
law. In the statutes of most States will be found pro- 
visions requiring that children, after passing the age of 
tntelege, shall maintain parents who may have become 
indigent, I find nothing in natural justice which war- 
ranta this. It may bo added, that if the parent has 
properly discharged bis duty to the child, no such pro- 
visions need ever be required, even if well founded. 

The relation of guardian and ward has always been 
treated of as one of the domestic relations. But this is 
an official and not in any sense a family relation. A 
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guardian, of whatever degree or kind, represents the 
sovereignty of the State, and in that sense is a public 
officer. la the exercise of a rightful function, hereafter 
to be explained, the State takes charge of and, so far as 
may be necessary, provides for those who are unable to 
take care of themselves and have no natural protectors: 
as infants, idiots, lunatics, habitual drunkards and 
paupers. If an infant inherits property, a guardian 
roust in some form be provided to preserve and manage 
it. If the infant be also without a parent, or has teen 
taken from both parents, a guardian of its " person and 
property " is appoihted (usually its " next of kin," if a 
fit and proper person and willing to serve), or a separate 
guardian for each. Aa to the property, the guardian la 
a trustee for the child, and must account to bira for it, 
and for the " rents, issues and profits of it when he cornea 
to his majority." As to the person of the child, he 
stands in loco parentis, and must atteud to ita proper 
maintenance and education, so far as the estate of the 
child will permit. If the child have no estate, a guar- 
dian of ita person may be appointed, if any worthy per- 
son ia willing to undertake that ofiice, as relatives and ^ 
friends often are. lu the latter case, however, the 
orphan is usually provided for by being "apprenticed," 
(in part, a species of guardianship, but chiefly matter of j 
contract,) or "adopted" (also a species of guardian- 
ship), or drifts upon the uncertain sea of society until 
the age of full legal personality is reached. A parent 
is, in England and in moat of our States, allowed to 
"appoint" a guardian by will. In effect, the parent 
only nominates and the law "appoints." He is coa- 
sidered as most likely to select a proper person, as being 
the one most solicitous for the welfare of the child. 
These are matters of economic public law, with which we 
are not here concerned. They are properly presented 



232 



THE SCIENCE OF LAW, ACCORDING TO 



in connectioL with domestic relations in a practical 
treatise having an immediate bearing thereon. 

Master and servant is another of what has always 
been deemed domestic relations. But a "servant" is 
not a member of the group which nature has designated 
as the family, in any sense of the term. So far as it 
related to slavery, this was always an artificial and 
arbitrary relation, having no foundation in natural 
justice, and is now happily abolished over most of the 
civirized world. (Some moralists have, indeed, claimed 
that slavery might justly arise from "crimes, captivity 
and debt." If so, it is wholly a matter of punishment, 
and so has no footing in law as a science ; or it is a 
matter of contract, and therefore belonging to another 
branch of law.) So far as this relation refers to "hired 
servants," it is matter of contract and agency. It la 
held that both master and servant may justify a " battery" 
in defence of each other and the business about which 
they are employed, but this is only a part of the just 
self-defence of person, property and business. So far 
as it relates to apprentices, it is matter of contract, 
except that the master is usually in some measare 
invested with the authority of guardianship of the 
person, and in so far stands in loco parentis. 

Among these domestic rights and duties, I find none 
which are not strictly in personam — a right subtended by 
a duty — except the parental right of custody. Even the 
duty of the child to laboris the coordinate of the parents* 
right that it should do so. When the labor of the 
child has resulted in any form of property, the right 
thereto accrues to the parent, but this is strictly a right 
of property. I am unable to see how writers who em- 
ploy the system of Bentham and Austin make these 
relations, to so large an extent, rights in rem. {Holland 
US, 11^8, U9). 
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Marriage is a life relation. The indicatione are clear 
that it was intended to last during the joint lives of the 
parties. It is uBeless, however, to argue from this that 
when its duties have been wholly and finally repudiated 
hy one party, the other party is not thereby entirely 
released from the bond, and the relation itself, in fact, 
abrogated. The laws of natural justicejproceeded from 
the same divine mind ; and in bucIi a case the injured 
party is entitled, in the forum of justice, to a decree of 
divorce — a publication to the world of the fact of disso- 
lution and a discharge from the reBponsibilities imposed 
by the relation. A system of law which fails to provide 
such a remedy in such a case fails in so far to secure aud 
administer justice. 

As to what facts constitute and prove such a complete 
and filial repudiation of the marriage vows there haa 
always been, and doubtless will always continue to be, 
much divergence of opinion. Great difficulty is experi- 
enced at this point in the administration of private jus- 
tice and the vindication of the rights of society. The 
two appear to come in conflict. Facility in procuring 
divorce promotes heedlessness and recklessness in the 
inception of the marriage relation, unscrupulousneaa in 
the violation and disruption of it, and collusion in pro- 
curing release from the bonds which have become gall- 
ing fetters. All these tend to demoralize and injure 
society. It appears to me, however, that the remedy for 
these evils lies in the direction of the punishment of the 
guilty party — not of the innocent party, by denying 
divorce when it is justly due. In every case of divorce 
some one has committed a crime against society, and 
here ia where the stripes of the law should fall. Usually 
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tbe contract itself is infected with the wrong; bad here 
public aeutiment ia greatly at fault for the eaay grace 
with which it countenauces, condones and facilitates 
hasty, ill-advised aud even brutal unions, wanting in 
the primary essentials of marriage. Not unfrequeDtly 
those who are loudest in their deuunciationa of the evils 
of divorce are among those who are most at fault in tbia 
respect. It is this perversion of the divine and sacred 
institution of the family, with ite consequent multitude 
of children who never receive proper moral, religious, 
industrial, social or mental training, that entails upon 
society most of ita vice, crime and civil discord. Presi- 
dent Hopkins well saya : " Ou tbia point I feel that I 
cannot apeak too strongly, because we are here at the 
root. * * * Remove the swamp and the malaria, 
aud there will be no occasion to discaas the mode of 
treating the epidemic." 

In a State which may be regarded as an average, 
divorces a vinculo matrimonii are granted tor : (1) adultery 
and (2) willful, continued and obstinate desertion for the 
term of three years. So-called divorce is allowed for 
other causes, as : (1) prior marriage undissolved ; (2) 
relationship within prohibited degreea, and (3) impo- 
tency. But these are cases in which no contract really 
existed, as seen above, and the judgment of the court is, 
in effect, a decree of nullification. 

The legal duties which spring from marriage are 
chiefly such as cannot be enforced by suit between the 
parties for apecitic execution or damages. Tbia would 
effectually destroy the marriage relation. Breaches of 
them do not, aa in most other trespasses, give riae to a 
right of compenaation in the other party, but only to a 
right of discharge from correlative duties to a greater or 
lees degree. The law doea not usually attempt to enforce 
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them otherwise. The duty of the husband to support 
the wife and her children by him, may be, however, and 
generally is, directly enforced by compulsory " separate 
maintenance," if he abandons her without just cause 
and refuses or neglects to provide such support. This 
may be accompanied by a decree discharging the wife 
from all her duties to him except that of continence—- 
temporarily sub spe reconciliattonis, or permanently if 
the offence is aggravated by " extreme cruelty." This 
is called divorce a mensa et ihoro. It would be more 
correct not to call it divorce at all, as the marriage tie 
is left intact. 
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CHAPTER Vn. 



POLITICAL RELATIONS. 

The natural state of men is that of Bociety. No con- 
dition could be more unnatural to tbem than that of 
iaolatiou. All the higher and Uner motives, faculties and 
powers of our nature point directly to society as their 
final cause, and require it for their exercise. They 
would be useless and purposeless without it. Even the 
common faculty of speech implies it. In a state of isola- 
tion men would be far superior to brute animals, it is 
true; but they would be far inferior to any grade of 
human beings ever iinown. The most undeveloped sav- 
ages are far above what they would be but for the low 
and imperfect state of society they enjoy. It is difficult 
to conceive to what grade the human race would sink if 
all society could be abolished. It ia not surprising that 
a Roman Emperor should exclaim, " We are made for 
cooperation." 

But the possession of social faculties and powers in a 
state of dormant inactivity, even in the close contact of 
society, would still be unnatural, even if it were possible. 
Active and vigorous exercise is their natural state ; the 
more active and vigorous the more natural. What are 
the normal activities of men in society ? Whatever they 
are, the right to pursue them is incident to him as a per- 
son, and is denominated his "personal liberty," aa we 
have seen in the second chapter above. The necessitieB 
of food, clothing and shelter are first to be provided for. 
The domestic and reproductive tendencies of his natare 
command bis energies perhaps next in force, and mach. 
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enlarge the requirement of primary neceesariee, for hie 
family and offapring. These supplied, deairee, tastes and 
SBpirations supervene, which know no assignable bounds. 
Food cannot be too varied in kind or delicious in quality. 
Clothing must be not only comfortable, but rich in 
quality, beautiful in texture and artistic in design. 
The structure that shelters his family must be not a 
hovel, but a mansion. Its furniture must be not only 
convenient, but rich in material, pattern and finish. It 
must be filled with everything that can minister to an 
insatiable aense of beauty ; everything that can ease the 
feet, facilitate the hands, gratify the eyes, feed the desire 
for "harmony of sweet sounds," speed labor or soften 
repose. 

His love of knowledge grows upon him. He would 
explore all the realms of nature, both matter and mind — 
the mineral world with all its laws and affinities, from 
atom to fixed star ; the vegetable world, from the mold 
to the oak; the animal kingdom, visible and invisible, 
including the human form, " fearfully and wonderfully 
made;" the domain of mind with its elusive laws of 
action, growth and decay, its connections with and 
power over matter; the complicated mechanism of 
society ; the spiritual kingdom lying beyond the sphere 
of his present life and to which he is hastening; the 
history; of all these, back to the mists of the almost 
infinite past, their promise and potency for the future. 

He would make knowledge power. His talent for 
invention is a ceaseless activity. The earth is covered 
with a net-work of railroads, telegraphs and telephones. 
Huge steamships plough the ocean, white saila deck 
every aea. Machines and implements of wondrous 
structure gather the products of the earth, agricultural 
and mineral. Factories hum with machinery, seemingly 
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endowed with intelligence. A microBcope looks into the 
QDseen universe; a telescope grasps the planets and 
eeeka to grasp the stars. 

His activities only begin with self. He is endowed 
with sympathies and aflections which link him to the 
whole intelligent universe — his fellows, his inferiors, bis 
superiors, his Creator. He would build a school-house 
in every hamlet, a college convenient to every youth of 
either sex, a university in every city, a library wherever 
his fellows could be induced to read or study, and Bchoola 
of every useful and beautiful art; he would make God'a 
truth, both natural aud spiritual, as free ae His sunshine; 
a hospital would rise wherever human suffering cries for 
relief, a "home" wherever the inHrmities of indigent 
age or the helplessuesa of orphaned childhood invoke 
his aid; an asylum for all whose faculties are deranged 
or whose senses are wanting or impaired. He would 
plaut a church and send a missionary wherever error, 
vice and crime prevail. He would not only grow, but 
help his fellow-men to grow. 

Ho lovea useful and amiable dominion. He would 
extend his possession, power and control over the physical 
world. He would make his influence felt and acknowl- 
edged by all his kind. An atom in the universe of in- 
telligeuce, he would be a source; of energy that ehoald 
reach every other atom. 

He seeks approbation. He would be admired for his 
strength, power, harmony and beauty of character. He 
would be envied for his knowledge, valued for his wis- 
dom, emulated for his goodness, honored for his services 
to his couutry and his race, loved for doing good to his 
neighbor and friend. He desires the approbation of 
millions yet to be, whom he can never know. He would 
win from his Maker the approving judgment, " Well 
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done, thou good and faithful Bervant." He will aufler 
as well as toil to attain these ends. The eombiued nor- 
mal activities of men in society, unhindered by neeeasities, 
wanta and cares, unimpeded by perverted paseiona, 
appetites and desires, would fill the earth with plenty, 
peace and happiness. 

All these activities are natural. They imply and involve 
cooperation of great diversity and quantity. We shall 
see that those activities which result in government are 
as natural as any others. Burk says : "Society is indeed 
a contract. It is a partnership in all science ; a partner- 
ship in all art; a partnership in every virtue and in all 
perfection; a partnership not only between those who 
are living, but between those who are living, those who 
are dead and those who are to be born." True, but the 
articles of partnership were drawn by the hand of their 
Creator, and written upon the tablets of their hearta, 
minds and bodies. This natural state of society, with 
all its well-nigh infinite variety of activities and volun- 
tary cooperations, is the primary fact to be kept in view 
ill tracing the rights which constitute political relations, 
I have dwelt upon it thus because it appears to me not 
to have been fully appreciated. It has long been a rec- 
ognized fact; but all that it implies and involves seems 
not to be generally apprehended. Imperfect or false 
views as to tlie origin of society blind men to the nature 
of their essential relations therein. They have no diffi- 
culty in seeing tbat the relation of parent and child gives 
rise to mutual natural rights and obligations, although 
they result from " status " in tlie little society called the 
family; but in considering the larger " human family," 
called society, they fail to see that status therein also 
gives rise to various mutual righta and obligations which 
are likewise, in the strictest sense, as natural as those of 
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life, liberty and property. In the reaction from a state 
of things in which the rights of contract aad personal 
liberty were too little recognized, — the change " from 
Btatas to contract," bo learnedly traced by Sir H. S. 
Maine, the tendency is to go to the other extreme — to 
the idea that all political rights must have a coDventioual 
origin. In this mass, composed of human units, we are 
now to endeavor to trace the jural relations deeigued to 
secure to each a free and open field for the exercise and 
enjoyment of those rights which it has been the purpose 
of former chapters to point out, and which range through 
such an infinite variety of activities. 

THE RIGHT OF SELF-DEFENCE. 

Personal rights and rights of property (physical objeetB 
of property) might exist in a state of isolation. The 
creative facts do not include any person except the one 
in whom they reside. Contract rights require the exist- 
ence of no persons but the contracting parties ; rights 
to compensation for damages, only the person injured and 
the wrong-doer; and rights flowing from domestic rela- 
tions, only those members of the, family group betweeu 
whom the relations exist. But when the fact of society 
is added, a duty, or obligation, is imposed upon each 
member of society, and the whole collectively, to respect 
the rights named, and not to violate them. The same 
facts which give rise to the rights, respectively, when 
viewed from the standpoint of persons other than those 
in whom they inhere, of course with the addition of 
their own consciousnesB of self, necessarily compel in 
them this sense of obligation (see page 72). These obli- 
gations have been called " duties corresponding to rights 
m rem {Terry), but they correspond to rights in personam 
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also. The violation of them ie not coterminoaB with 
tortious wrongs, as such violationa may take place with- 
out constitutiug torts. They rest upon each memherof 
BOciety, and upon all in their collective capacity. Viola- 
tions of them may be by individuala or by organized 
society. Tliey appear to me, therefore, to be properly 
mentioned here. Law takes cognizance of them onlyto 
preven.t breaches of them. It is the function of law to 
vindicate rights, and it concerns itself, with wrongs only 
for that purpose. 

Correlated with these duties, and arising from the 
same assemblage of facts, is the right of self-defence. 
There is no right of which we are more firmly convinced 
than this. It has grown into a universal maxim that 
"self-preservation is the first law of nature." Against 
inanimate and irrational enemies we protect ourselves 
instinctively. We are always on our guard against the 
natural elements. If wild, venomous or ravenous animals 
threaten person or property, we drive away or destroy 
them. "Where natural obstacles prevent our locomotion, 
we overcome them. We shield ourselves by any prac- 
ticable means from heat and cold, the touch of contagi- 
ous disease, the miasmatic exhalations of swamps, the 
destructive whirl of tornadoes, and the deadly stroke of 
lightning. It seems to be in no sense different that we 
anticipate the forays of human enemies. Locks and 
bolts shut out the thief. Strong safes and appliances for 
alarm are provided against the burglar. We exercise 
constant personal vigilance against all. With equally 
unhesitating spontaneity of action, if not purely by 
instinct, we meet their actual invasions. If assailed in 
person, property or normal freedom of action, we defend 
ourselves, our family and our property against theasaail- 
ant, using so much force as may be necessary to that eud, 
16 
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No question &e to the right to do so arises. We do not 
stop to consider, reason or philosophize. We know that 
we are acting aeeordiog to the law of oar natures in so 
doing. (It should be borne in mind that we are not 
asserting a right to go beyond defence, and administer 
pnnishraent.) The impulse to do so ia as natural and 
spontaneous as that which leads lis to eat when hungry, 
or resist the incursions of irrational foes. The right to 
do so must be equally " natural." 

In the entire absence of government {a state of things 
difficult for us to conceive), this right of self- vindication 
is coterminoua with the rights violated. It is so clear 
and certain that a school of German publicists held that 
"natural rights" are such as men have a right to use 
force in vindicating ; thus using the innate consciousnees 
of this one to define and determine the province of all 
others. It implies, however, a clear and certain knowledge 
of the right violated, and is strictly limited by that 
knowledge. At the point where dispute arises, human 
government takes the place of self-securement, and pro- 
hibits its exercise. The rights of society intervene, as 
will be seen below. The right of the State so to prohibit, 
BO far as the arm of the law provides a substitute, will 
also be seen. 

The right of self-defence has been universally recog- 
nized in practice. No time or place has ever been 
known when it was not exercised. In the earlier stages 
of society, when the agencies of government were simple, 
imperfect and ineftective, self-vindication constituted the 
largest part of such measure of security of person, 
property and business afi'airs, as was then enjoyed. 
Much of our legendary romance, and many of the relica 
of early poetry, are recitals of deedsof daring, gallantry 
and chivalry in personal encounter, or the contests of 
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armed retaioers of one feudal lord with those of another. 
The ancient "castles" were mainly for defence in private 
warfare. The custom of private war existed among our 
British ancestors uotil a period comparatively modero. 
An Emperor of France forbid it by royal decree, when 
it was found to interfere with and diminish the meaoB 
and resources for national defence. It gradually disap- 
peared, as its place waa supplied by the multiplication 
and extension of the means and agencies of general 
government. 

So, also, it has always been admitted in theory. No J 
author is known to the writer who denies it, except to a-.J 
limited extent. Most allow all that is claimed for it, 
Paley says : "All extremities are justifiable, * 
when our life is assaulted and it becomes necessary for 
our preservation to kill the assailant." Grotiua says 
that, under similar circumstances, "Anymeansofdefence i 
would be allowed and lawful," The doctrine of aon- 
resistance to injury held by the admirable Society of ^ 
Friends, ia a religious, not a secular doctrine. One of 
their ablest writers says : " The right of defending our- 
selves against violence is easily deducibie from the laws 
of nature." {Diamond's Essai/s, ch. 17, p. 3S5.) President 
"Woolsey does, indeed, whilst admitting the right of self- 
defence when rights are " invaded by sudden violence," 
deny that there is " a right of the individual to repair 
his own wrongs." ( Vol. I, Sec. 5S, S3.) I am unable to 
accept this view of the question. Suppose (in the absence 
of all government) some evil-disposed person should get 
possesBton of my property by some means other than 
violence. and refuse to surrender it upon my demand; 
would I have no right to repossess myself of it ? Suppose 
that in my absence he should take possession of my 
house and my children, or that by falsely and fraudulently 
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promising to give me a eum of mouey, be should get 
poBsessioD of my horse; would I not have a natural right 
to retake my. property and family, UBing no more force 
than was necessary? II this right extended no further 
than to resiataiice against " sudden violence" it would 
be a Tvorthless one, and so far as good government waa 
wanting, society would he a paradise of thieves and other 
wrong-doers. But he asks, "How can persons interested 
and aelfisb, rightfully hccome judges in their own case." 
We answer — in most cases of ofiences committed with- 
out violence, men are the beat possible jjidges in their 
own case. There is no dispute about title between the 
thief and the owner of the property stolen. Even in 
cases where "men dispute abtrut the fulfillment of a 
contract or their respective title to land," the claim 
of one may have no foundation whatever. Either he 
knows this or he does not. In the former caso it is a 
fraudulent and pretended claim; in the latter case it is 
an ignorant or mistaken claim. The other party has, 
in either case, "not only suhjeetiTe conviction, * * 
hut actual right;" which is all, he ineiBts, tbat "eelf- 
redreas implies." The difficulty arises in cases where 
neither party can he certain; and here the right of self- 
red rees ceases, as above staled. He says "there would 
spring up wars about contracts, as well as Hobbes' wars 
before contracts." Inevitably; and hence the right of 
society to intervene by the arbitrament of law and gov- 
ernment. 

As might be expected, this right is recognized and 
enforced by positive law. It is not possible that the 
arm of the law should be always and everywhercpreeent. 
Nor is it essential to the public peace. It would also he 
an unnecessary burden upon society to be compelled to 
prevent and redress, by cumbersome and costly legal 
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means, wrongs against which the individual can readily 
defend himself. It therefore affirms and re-enacts the 
law of nature in this respect. The common law is stated 
by Blackstone as follows ; 

X. "The defence of one's self, or the mutaal and 
reciprocal defense of such as stand in the relations of 
husband and wife, parent and child, master and servant. 
In these eases, if the party himself, or any of those hia 
relations, be forcibly attacked in his person or property, 
it is lawful for him to repel force by force. * * * 
Self-defence, therefore, as it is justly called the primary 
law of nature, so it is not, neither can it be in fact, takeu 
away by the law of society. * * * It is held an ex- 
cuse for breaches of the peace, nay, even for homicide 
itself; but care must be taken that the reeiatance does 
not exceed the bounds of mere defence and prevention, 
for then the defender would himself become the aggrea- 
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2. "Recaption or reprisal is another species of remedy 
by the mere act of the party injured. This happens 
when any one hath deprived another of his property, in 
goods or chattels personal, or wrongfully detains one's 
wife, child or servant; in which case the owner of the 
goods, or the busbaud, parent or master, may lawfully 
claim and retake them wherever he happens to find 
tbem, so it be not in a riotous manner, or attended with 
s breach of the peace" — which is here held to be "un- 
reasonable violence." 

3. "A remedy of the same kind for injuries to real ' 
property is by entri/ on lands and tenements when 
another person without any right has taken possession 
thereof." This, also, must be done without " unneces- 
sary violence." 
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4. "The abatement or removal of Duisancea, * * * 
Wbataoever unlawfully aiinoye or doth damage to 
another is a nuisance; and such nuisance may be abated, 
that 18, taken away or removed, by the party aggrieved 
thereby, bo ae he commits no riot in the doing of it." 

5. "A fifth case * * * is that of distraitiing cat- 
tle or goods for the non-payment of rent or other duties; 
or distraining another's cattle, damage feasant, that is, 
doing damage, or treepasaing on his land." 

6. A sixth case that should be added is tbat in which 
the law goes beyond the strict limits of natural self-vin- 
dication, and clolhes the individual with a lien upon the 
property of another, as a security for the debt or dam- 
ages due him. That is, it authorizes him to detain the 
property of the debtor in hia possession, makes his poe- 
sesaion notice of bia claim to all others, invalidates aoy 
sale or transfer of the property, and authorizes the cred- 
itor to sell it and reimburse himself, if the debt be not 
paid. It is the simplest mode of relief deviBed by the 
law, and makes the creditor, in the first instance, the 
judge and jury in hia own case. It is applied to the 
cases of "common carriers," bailees for roanufactnre 
and repair, inn-keepers, boarding-house keepers and 
livery-stable keepers. The last case mentioned by Black- 
stone, above — that of seizing on the land and "impound- 
ing" a distress for rent, etc. — is also a case of this kind. 
There were various antiquated feudal services and asaeas- 
ments for which the right of distraint was allowed. But 
the seizing of heriots, mentioned by Blackstone aa one, 
was taking poaeessioa of property the right to which bad 
accrued. 

The right of self-defence has been treated by distin- 
goished writers as an element of personal liberty. But 
clearly it cannot be appropriately placed in that connec- 
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tion. It 18 not determined by the fact of personality 
alone. An aggreesor is a necessary investitive fact. 
The object of the right may be any person other than 
he in whom it inheres, or the public at large. Its con- 
tent or. orbit points directly to the great natural family 
of society, and it seems necessarily to belong to political 
relations. It is treated by Prof. Terry {Sec. 4^5), as 
only an exception to " duties corresponding to rights 
in rem" and by Prof. Holland as only "regulated self- 
help;" but it appears to me to be a well-defined ele- 
mentary right. 

THE RIGHT TO DEFEND OTHERS. J 

President Woolaey does not find in natural justice a * 

tight to defend others. He admits the moral obligation 
and says, " there is in the nature of man a sympathy 
with the injured, especially when they are helpless, and 
an indignation against wrong which will lead him, with . M 
calculation of eoosequences to himself, to throw him- fl 
self on the aide of the injured. These noble impulses ■ 
are eminently social, and allied with the noble virtues I 
of courage and aelf-eacrifice." {Vol. I, Sec. 53.) He 1 
■ also speaks of "the duty and the promptings of indig- 
nation which lead a man to defend any helpless person 
from wrong." {Vol. I, Sec. S3.) It needs scarcely to 
be pointed out that men would not be endowed with 
noble impulses and a sense of duty to do what they m 
were not also clothed with a right to do. There is no ■ 
such anarchy as this in the divinely constructed plan of ■ 
human nature and society. These noble impulses to 
shield others from wrong are abundantly supplemented 
and re-enforced by a natural right to do eo. 

Let it be premised that I see a man with murderous 
intent assailing the life of my neighbor ; would I not 
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have a manifest right to preserve the life aaaaited if in 
my power? Suppose I see a pickpocket rob my com- 
panion of his purae ami endeavor to escape with it ; may 
I not assist to pursue the thief and recapture the purse ? 
Would I not be denounced as unfit to live in society if 
I failed ao to do? All thia appears too plain to need 
even so much illustration. This conaeionsneee of right 
is distinct and universal. In the abaence of all hamaa 
government, it, like that of self-defence, would be com- 
mensurate with the depradations of wrong-doers, and 
would be limited only by the requirement of clear and 
certain knowledge of a wrong done. It does not, of 
course, warrant the fomenting and promoting of 
groundless charges or the abetting of doubtful conteete, 
and the common law accordingly forbid " barratry " and 
"maintenance." As a matter of fact thia right and 
duty have always been recognized. History haa always 
justified and applauded them, whilst it has denounced 
the denial and neglect of them. 

As might be expected, they are found imbedded in 
every criminal code. Our moral judgment says "the 
receiver ia aa bad aa ihe thief," and ao the law pimishes 
the " receiver of stolen gooda," Why ? In part, 
because it waa liia duty to restore the gooda to their 
lawful owner, to denonuce the thief and have him 
arrested. Turning to the most convenient statute of 
crimes, the following appears: "If any person shall 
attempt to commit murder, sodomy, rape, robbery, 
arson or burglary, and in such attempt shall be slain, the 
slayer shall be deemed fauUlesa, be liable to no forfeit- 
ure, and be totally acquitted and discharged." This is 
the right to defend self and others, carried to the fullest 
extreme. By the same criminal code, the concealing of 
some ofiences, or the eompoundicg of them, are them- 
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selves made crimes, punishable by fine aod impriaou- 
ment; and any one is authorized to arrest a person 
caught in the commission of any crime and hale blm 
before a magistrate. Laws are found in most States 
requiring counties and cities to make reparation for 
damages done by riots, on the ground that it was the 
duty of the people to suppress and prevent them. 
Montesque says that the laws of ancient Japan punished 
a whole family or ward for the crime of one; they held 
"no one innocent where one was guilty." According 
to the old Salic law, when a man had killed another and 
could not pay ail the penalty, hia relations were required 
to make up the balance, contributing according to the 
law of inheritance. The custom of " blood revenge," so 
common in early times, is another illustration. When 
a homicide occurred, it was the duty of tho next of kin 
to the slain man to avenge his blood, and he was dis- 
honored and dJBgraeed if this duty was not performed. 
"In the early societies, frank-plodge or the responsi- 
bility of the whole clan, hundred, or other union for 
the members, plays a noticeable part. • * * The 
responeibiiity meets us in various forms. The brother 
of an adulterer or his next relations are liable among 
some of the Polyuesians for the crime of their kins- 
man. Among the Malays the family is bound for its 
members, ihe suku or gens for its families, the whole 
village for the sukiis there living together. The respon- 
sibility touches debts in general as well as the payment 
of the composition for blood. A similar usage appeara 
among the Bedouins and the Circaasians. In parts of 
"West Africa the creditor is thought to have a right to 
exact a debt not only from a relative but from any 
countryman of the debtor. Old Slavonian law made 
the commune responsible for theft and homicide. In 
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RuBsia, if the stolen property could be traced to a par- 
ticular village, the village was required to give reBtita- 
tion. The Germanic race had aimilar usages, with 
nrhich, as in frank-pledge, a eyatem of police might be 
connected. Thus, as the property belonged to the com- 
munity, the crimes and wrongs lay on the community. 
It is a relic of the same early feelings and usages when 
the feudal vassal committed certain crimes against biB 
lord, that the children sufiered; and this came down 
below feudal times in attainder for treason." [Political 
Science, Woolsey, Vol. I, Sec. 14I.) 

Modern international law, which is only natural jus- 
tice, emphasizes the same principle. If a single citizen 
of one country, rightfully abroad, is oppressed or injured 
in another, the dignity and sovereignty of his own is 
deemed to be assailed. Restitution and redress are im- 
mediately demanded, even at the cannon's mouth. 



RIGHT TO COMBINE FOE COMMON DEFENCE. 

This follows as a corollary from what has gone before. 
What men may justly do in a separate and individual 
capacity, and may be held responsible for not doing, 
they may certainly do by voluntary cooperation among 
each other. It is no additional right. It is but the 
exercise, by each individual, of the rights with which 
we have already found every person to be endowed. It 
extends to all the legitimate activities of men. These, 
in their numberless variety, have been pointed to above. 
The curtailment of this privilege would be the opprflB- 
sive denial of those " unalienable rights." 

In the absence of eftective government such combina- 
tion would be the simple dictate of common prudence, 
to secure safety of person, property, business and social 
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intercourse. The wante, desires aud cireumstancea of 
men would make it inevitable. Except, perhaps, in the 
most primitive condition, no man or amall number of 
men would have the power and reaourcee to secure the 
peace and good order of any community. These ends 
could only be attained by a general combination of the 
strength, influence and resources of al! eo disposed. 
This they would have a clear right to do. The natural 
tendency of men to combine for common defence and 
general welfare appears to have been at the foundation 
of the earliest political integration into patriarchal, 
tribal, clan and other forms of incipient government. 
The same principle applied to masBes has often led to 
the formation of tribes and clans into primitive "nations," 
aud these again into leagues and confederations. It 
must be admitted, however, that the love of war, eou- 
queat and power has been the principal factor in the 
welding together of the human family into more com- 
pact and massive political bodies — kingdoms and em- 
pires. 

The now universally conceded right of revolution in 
caae of unendurably oppressive government also necea- 
sarily follows. But how oppressive must it become before 
this right accrues? This is a difficult question. Clearly 
a small part of the people of a State have no right to 
plunge the whole into fruitless disorders, sacrifices and 
bloodshed. No answer can be given which will deter- 
mine the question in all states of facta. The difficulty 
results, however, from the impossibility, except in very 
clear cases, of obtaining a full knowledge of all the facts 
and a correct forecast of consequences. The principle 
appears to be clear enough that revolutionary proceed- 
ings may justly be resorted to when unjust government 
has aroused to combined and harmonious action a body 
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of people sufficient in number aod capacity to eflect the 
purpose of securing just government without producing 
evils greater than tliose to be reformed. It need only 
be suggested that a people proceeding in an orderly and 
peaceful way to change the organic atmcture of their 
government — as to form a new constitation — is not 
revolution. 

In the exaiuinalion of private righte I have foond no 
jural " right to be defended," whatever duties may be 
imposed by moral law in that direction. No body of 
jurisprudeDce, so far as I am aware, enforces any rule 
of action based upon this claim. Bentham asks 
"When a person ia in danger, why should it not be the 
duty of every man to save another from mischief, whea 
it can be clone without prejudicing himself, as well 
to abstain from bringing it on him?" The sufficient 
answer appears to me to be, it is as much hia moral 
duty, but not his jural duty. Jural principles are not 
"portion of morality enforced by undeterminate author- 
ity" {Holland S6, 38), but are distinctly marked off 
from all merely moral rules (which are not enforced at 
all), and vindicated both by private individuals and the 
State, llaving now completed the examination of 
private rights, we may add that we have found none t 
inhere in " the family " or any other " group of persons 
as "the atomic unit of society" {Amos,Ch. VII). It seems 
strange that this view should have found so extended 
acceptance as it has. And further, that the diBtinctioa 
between private and public rights is not coincident witll 
that between private and public relations, .but that 
individuals have rights determined by political relations. 
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RIGHT OF GOVERNMENT. 

The right of government is the right of every man to 
the cooperation of every other man, by necessary per- 
sonal service and contribution, in constructing, estab- 
lishing and maintaining all those public improvements 
and institutions which are essential to what we have 
seen to be the natural activities of men in society. 
Being the right of each in relation to all others, it is 
the common right of all wheu acting in a collective 
capacity. 

It is a bundle of definite functions, powers, or jural 
public rights, each of which arises from a more or less 
difl'ereut state of facts. Hence the necessity for dealing 
with each function separately, and the impoaaibility of 
tracing the origin of all at the same' time. The attempt 
to do the latter seems to me to have been one of the 
cbief causes of the uueuccessfnl wrestling with this ques- 
tion by many of the ablest writers, the clouds and dark- 
ness that have remained undispellod about it and tbe 
great diversity of opinions. The attempt to find the 
warrant for just government in the long and diversified 
history of its origin in many countries, nations and races, 
appears to me another cause of the same. I am unable 
to see the bearing of history directly upon this subject, 
except for the purposes of illustration. Coufouuding 
this with other questions, as the forms of government or 
agencies through which it is effected, and the persons 
who are clothed with its prerogatives, has also contrib- 
uted to the same result. 

When the facts which give rise to any one of these 
public jural rights are clearly, comprehensively and 
cotemporaneously seen, the conception of the right is 
irresistibly formed, tbe same as in all cases of private 
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jural rights. (iSee pages SS to SO). Here, however, the 
facts are niucb more uumeroas and complicated and 
require more effort to hold them in the meotal grasp. 

Many of theau ruu through all the different states of 
facts giving rise to different functioua; and the resultant 
right is a common factor, thus binding them all into one 
composite whole, aud fnrnishiug the warrant for a singu- 
lar denomination; but not, eo far as I see, for idealizing 
an artificial person or an abnormal person. For this 
reason it is necessary to set out iu this examination with 
a clear view of these common facts, which have been 
seen in former pages and are not to be repeated, "VVe 
may, however, group the leading ones as follows : 

1. A natural society of highly civilized individuals 
living in contact with each other — a great natural 
family. 

2. Bach individual clothed with the private jural 
rights which it baa been the purpose of former chapters 
to point out, among the multitude of which is the right- 
of each, as a part of bis personal liberty, to leave soeiely 
if be chooses, and can find some place more congenial 
to him outside of its limits. Hence the importance of 
coneidering private before public law. 

3. The normal activities of men iu society with all 
their teiideucics to social cooperation, which we have 
borne upon with some emphasis upon a former page. 

It is still more difficult to grasp the special facts in 
each case owing to their having been entirely changed 
by the long assumption and exercise of the powers to 
be examined and derived. It will be neeeasary to form 
a distinct conception of what would be the slate of 
society if all government, with all its improvementa and 
institutions, were obliterated. It is admitted that a 
part of its creations, once brought into being, could not 
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be obliterated. Bnt it is conceivable, and appears to be 
a aecesaary conception. If so, it is a fair hjpntheBiB. 
Those who are so fond of referring to "a state of 
nature" cannot object to it, as it must be admitted tb:it 
the hypothetical state so referred to is the highest stage 
of civilization attainable by the diligent use of all the 
knowledge, art, invention and skill existing at the time. 
Let u8 therefore asaume a highly organized and civil- 
ized state, with all the activities and enterprises belong- 
ing to it — business, social, benevolent, religious and 
political ; and in that state let all political lauthonty hi 
suddenly extinguished, and all the agencies, improve- 
ments and institutions erected or created by it annihi- 
lated. 

PUBLIC IMPROVEMENTS.— The first creation of govern- 
ment with which a man comes in contact as he steps 
out of his door is a public highway — a street or road. 
Suppose there were no public highways, how much of 
the life of society would be immediately extinct? 

Every man would be confined to his own house or 
farm. He could not step from his own premises with- 
out being a trespasser upon the property of others. 
All business would be stopped. The doors of the store 
and factory would open upon the fields. The locomotive 
would be motionless. The farmer's market wagon 
would be useless. All division of labor must cease, as 
one man could not exchange his products for those of 
another. For the same reason all property would lose 
most of its value. Social intercourse must substantially 
cease; benevolent and charitable enterprises must come 
to an eud. In short, society must instantly relapse into 
a state of primitive barbarism. No one will say that 
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highways arc not neceBflary to society, though this is but 
oue of the facts to be coDsidered. 

IIow are tbey to be supplied ? Pour things are necea- 
ary : (1) it must be ascertaiued and determined where 
they are needed — tbe " public use; " (2) the " right of 
way" must be acquired; (3) the work of cutting, filling 
and bridging must be done ; and (4) necessary materials, 
tools and implements must be procured. It is scarcely 
conceivable that anyone should refuse to do and con- 
tribute his share toward their construction. Most would 
jield willing and prompt cooperation. But suppose 
some should say : " Yea, we admit tbe necessity, but we 
will contribute no part of the labor or means. We are 
not subject to your will. Provide them yoareelves, for 
our use as for yours, or do without them." Suppose 
those who own the necessary lands should say with the 
same want of reason: "We refuse to sell the right of 
way over our property. It is absolutely ours, and pri- 
vate property is inviolable." As to the latter class, no 
one needs to be told that their lands would be taken and 
a fair price tendered. Would any injustice be done 
them ? Would any private or natural right be violated ? 
I think it will be admitted that every man's sense of 
justice would be satisfied; that the universal verdict of 
mankind would be, on view of the facts, that they were 
bound to sell to the community the right of way where 
it was required for the public use, and that their neigh- 
bors had a natural right to compel the fulfillment of 
that obligation — just as a parent is bound to protect, 
support and educate bis child, and may justly be com* 
pelled 80 to do if he refuses or neglects. 

We may here lay down the principle, once for all, that 
when lands are needed for the public use, it is the civil 
duty of tbe owner to sell them to the public for a fair 
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price ; and that the pnblic have a natural right to enforce 
this obligation. Thia ia called the right of "eminent 
domain " — a name hiatorically acquired, rcBulting from 
the feudal doctrine that the king was the original and 
ultimate owner of all lands, and consequently entirely 
without appropriatenesa. 

The ease would be still more plain as to those who 
refused to contribute their quota of labor and expeuae. 
They would enjoy all the fruita of the public work with- 
out any of its burdens. It would cheapen the price of 
everything they needed to eat or wear. It would enable 
them to procure not only the necessaries and comforts 
of life, but its luxuries. Indeed it would change the 
whole face of society. Suppose they should say : " We 
will not cooperate. We admit that it is necessary to the 
vitality of aociety. We know that all pursuit of happi- 
ness depends upon it. But we choose to suffer the con- 
sequences of the practical extinction of aociety. We are 
our own masters. It is our wilt. Go without all these 
advantages yourselves, or furnish them to ua at your 
own expense and by your own labor, without toil or 
trouble to us. lielapse iuto barbarism youraelves, or 
preserve and protect us from the same by your own in- 
dustry and aubstance." Their refusal would be mean as 
as well as dishonest. They would certainly be compelled 
to bear their ehare of the burden by contributing of their 
labor and means. Would any injustice be done them 
by such enforced contribution ? Surely the general 
judgment would be that there waa not; that they were 
bound to do so and that their fellowa had a natural right 
to compel it. 

This right and duty would not be confined to common 

roads. If any one will take his stand beside the most 

pnblic thoroughfare of the city of New York during the 

17 
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boniiiess houre of any day, he will need no argament to 
convince him that these highways must Bometimes he 
"paved" with stone, or otherwise be made specially 
eoHd and durable. In such localities they would become 
utterly useless without, and the expense would be less 
than that of constant repairing. Our preraiaee, there- 
fore, iuclade all streets, pavements and turnpikes. 

The proportion which each citizen should bear of the 
cost of a complete system of highways in a large coun- 
try, IB a question which at first glance seems difficult to 
solve. A citizen of Massachusetts might say, " I have 
no interest in a road in Texas," and viae versa. This 
would not be wholly true or wholly untrue. The price 
of cotton, beef, wool, etc., would be affected by the one, 
and the price of most manufactures by the other. If 
we conceive a whole country, fully settled, and wholly 
without roads, a system of common roads more or Icbb 
complete might be devised, to be constructed at the 
same time, which, if paid for out of the common trea^ 
Bury, would not be appreciably unfair. In an extended 
country, however, this question does not arise, either as 
a theoretical or practical one. The principle of local 
government, hereafter to be considered (exemplified 
among ue by State governments), and the principle of 
delegated powers or municipal government {cities, conn- 
ties, towns, etc.), also to be considered below, intervene 
and absorb this topic. It may be added that, histori- 
cally, all countries have been and must be settled grad- 
ually, and systems of roads constructed, a small part, ot 
a single road, at a time. 

Other phases of this subject may be appropriately 
considered here, as they illustrate the origin of certain 
classes of governmental agencies which will need to b« 
alluded to in subsequent pages. In a particular case it 
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may be fonnd to be the moat effective method of dis- 
tributing in juat proportion the coat of constructing 
and maintaining a public highway, or part of it, aa a 
bridge or turnpike, to levy tolla upon those who pass 
over it. Thoae who uae it for merepurpoaeaof pleaanre 
would be evenly aaaeaaed in tbia way. Tboae who use it 
in the course of buaineaa would neceaaarily charge more 
for their warea, merchandiae and aervieoa, and thua the 
faree paid by them would aleo be evenly diatributed. 
In thia caae it is apparent that the tolla must be so regu- 
lated in amount that they will return no more than the 
pnblic outlay ; otherwise the people for whose use it was 
demanded would be paying more than the cost. When 
the original cost was paid, tolls should for the same rea- 
son be reduced to the expenae of maintenance. Many 
turnpikes and bridges have been constructed and man- 
aged on thia plan. That monumental structure, the 
Brooklyn Bridge, is an instance. In these cases long 
experience in the art of government has demonstrated 
that the work can be most economically and effectively 
done by a separate and diatinct set of officials, rather 
than by those elected or appointed for other and more 
general purpoaea. To do thia will require a law "incor- 
porating" audi body of officiala aud their auceeaaors, 
that is, organizing them, deputizing them as the agents 
of the public for that purpose, and clothing them with 
the powers required to do the work aaaigned to them — 
as, for example, to administer the right of "eminent 
domain," to borrow the necessary funds at the public 
expense or draw it from the public treasury, aa may be 
deemed beat, employ the necessary labor and service, 
purchase the required materials, superintend the con- 
struction and maintenance, collect the tolls, and dts- 
bnrae the revenues bo received in repayment of the 
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money borrowed or drawn from the public (or the inter- 
est of it, leaving the principal to stand as a permanent 
debt), and the coet of continued maintenance. This 
law would be called an "act of incorporation" or 
"charter." It is apparent that this body of officials 
would have no powers except those with \vhich they 
were clothed by the taw, and any acts done by them, 
not BO authorized, would be tiitra vires. They would 
constitute what has been called by the misleading name 
of an "artificial person," solely for the performance of a 
definite public act. The authority that created their 
powers could withdraw or modify them at its pleasure. 
They would have no private interests involved. This 
would be a public corporation, a sub-governmental 
agency established to perform a specific part of the 
work of government, and the powers with which it was 
clothed as such agency would be its " franchises," 

It will be seen hereafter that the whole work of gov- 
ernment must be carried on by means of agencies of a 
great variety of kinds. Many parts of that work can 
be best conducted by means of such a special agency 
as the one above described. 

Let it be now assumed that in a particular case sach 
as the last above, a private corporation already formed 
for some other purpose, as has been before explained 
(see Qmtracts, Chap. IV), or a number of persons offer- 
ing to form a private corporation for this special par- 
pose, stand ready to furnish the capita! from private 
funds and do the necessary work. On the principles 
above announced the public would have no right to do 
so much as private enterprise was willing to undertake 
and furnished evidence of being able to perform. It 
could not be said to be necessary, in so far that the pub- 
lic should provide for it. This private corporation, or 
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bodyof individuals, would Btill need an "Act of incorpo- 
ration," or additional incorporation, clothing them with 
the public right of "eminent domain" and other rights 
and powers as public agents which they could not other- 
wise possess or exercise. This does, in fact, take place in 
most cases of toll-bridges, turnpikes, railroads and 
canals. (Railroads and canals are public " highways " to 
be traversed by means of cars aud vessels. It will be 
admitted, it is thought, without argument, that they are 
necessary for the public use in the present advanced 
state of civilization. The business and social activities 
of any country would be instantly set back a hundred 
years if they were annihilated.) This combination of 
public and private corporations is called a §Masi-Publio 
Corporation. It has given rise to some of the most 
difficult legal questions to be solved by our courts, for 
Bome of which they do not seem to have been able, as 
yet, to find a clear solution. The following general pro- 
positions in regard to them seem to be clear: 

1. Whatever must be done, and can be done only by 
the public, in order to secure these necessary institu- 
tions, is within the normal sphere of government. 

2. Whatever private enterprise can and will supply is 
as clearly outside the sphere of government. 

3. That a public function is always distinctly such, 
no matter how much it may be entapgled with private 
functions. The combination is in the nature of a 
mechanical mixture, not of a chemical union. 

4. That in so far as these mixed corporations exercise 
public functions they are public corporations; in so far 
as they do not they are private corporations. The diffi- 
cult problem consists in drawing the line between the 
two. 
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6. The " right of way " can odIj be secured by the 
use of the public power of "emineot domain." Wbat- 
erer pertains to the exercise of this is a public fanction. 

6. They are for public use. This is the only warrant 
for the granting of their franchises. Hence all have an 
equal right to use them, and they are public corporatiooa 
BO far as to secure this. 

7. Excessive rates, fares and tolls would be only indi- 
rect exclusion of the public, or a part of them, from 
such use. For the purpose of regulating these bo as to 
be reasonable in amount they are public corporations. 

It does not follow, however, that these quaai-pablic 
corporations are not subject to just public control, 
except within the limits indicated above. Their fran- 
chises, in any particular ease, may be granted on terms 
and conditions; and these should in every case be euch 
as to protect the public from what may practically be, or 
may readily become, a monopoly. Failure to do thia 
has furnished grounds for much juat complaint. Evi- 
dently, an actual monopoly can in uo case be JQStly 
established. Thia would be an assumption of right by 
one generation of men to limit and abolish, in part, the 
right of government in their successors. 

From the foregoing consideration of highways, which 
have been used by way of illustratioD, we arrive at the 
conclusion that it is one ot the powers of just govern- 
ment to construct whatever public improvements may 
be necessary, in order that the social nature of men may 
find no obstacles in the way of its normal activity. This 
covers a considerable part of the area of political coopera- 
tion. In addition to roads, bridges, turnpikes, railroads 
and canals, there are telegraphs and telephones to be 
constructed, public streets to be lighted and aewered, 
reservoirs of water to be gathered and distribated for 
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domestic and municipal oBeB, ewampe to be reclaimed 
when crowding population demands the space and soil, 
water-powers to be constructed, rivers to be dyked, 
coasts to be Burvejed and buoyed, light-hoases to be 
built. It is ofteu difficult to determine whether a pro- 
- posed public enterprise is within the requirements of a 
" public use; " but this is a question of fact, not of prin- 
ciple. 

The right of the public to provide all needed public 
improvements — that is, the right of each to the coopera- 
tion of every other to that end — having been shown, the 
large body of laws which provide the agencies, modes 
of procedure and regulations by which this right is 
secured belong to economic law. In a practical treatise 
they would be here presented; also bo much of the 
history of law upon this subject as might be deerded 
desirable. 

ADMINISTRATION OF PRIVATE JUSTICE.— Disagreements 
must constantly spring up. It is impossible that it 
should be otherwise. Human nature is both fallible and 
weak. In cases of complicated business, facts and cir- 
cumstances ofteu get tangled into a snarl which can be 
unraveled only by an unclouded judgment, trained to 
the task. Even in simple cases, the lines between right 
and wrong are sometimes so faint as almost to vanish. 
And this is true of law as well as facts. (We refer, of 
course, to honest differences, not to malicious invasions.) 
What would be the result ? Neither would be bound to 
accept the mere judgment of the other. Each would be 
entitled to what was right, and nothing short of that. 
In many cases the difference would not he large, and 
settlement would be ettected by mutual compromises, 
with or without the friendly arbitrament of others. But 
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in many cases the difierence would be large, and the 
most peaceful men could not adjust it among tbem- 
eelves. In no case would either be bound to abate any- 
thing from what was just, for the sake of compromise. 
Again, many persons would pretend to such differences 
of opinion without any real, or with only superficially 
apparent grounds, for the purpose of escaping payment 
of tbeir honest debts; or would readily yield to the 
blinding inSuences of interest, prejudice and passion. 

If, now, there were no means of removing this dead- 
lock in all such cases, one or the other must suffer lose, 
or obtain by violence what he could not by peaceful 
pursuaeion. Convictions of serious injury are hard to 
bear. Human nature is combative and predisposed to 
assert its rights. Violence in most cases would certainly 
follow. No one would know whom to trust. There 
would be little induceraeut to acquire property, for 
which there was no security but the personal prowees of 
the owner. Personal security and liberty would depend 
upon individual strength and courage. In short, all the 
business activities of society {which live mostly by con- 
tract), and all that makes civilization possible, would be 
at an end. Society would be reduced to a state of pri- 
vate war. One generation would briug it back to its 
primitive barbarism. 

Kealizing all this men would also see that, by a little 
cooperation, the general disaster could be wholly 
averted without trenching in the least upon any private 
right of the persons among whom these disputes arose. 
They would say to them, " We recognize your rights of 
property, person and self-defence, but yon are each 
bound to submit to what is just, and entitled to nothing 
more. We will thoroughly sift the facts of the case, 
aeoertain what is right between you, and require you to 
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submit to it. We are diBintereated, whereas yoar 
reasoQ is clonded by Belf-interest, wants or oeceBBltlee, 
and your concluBiona vitiated by want of full acquaint- 
ance with, or mental grasp of, all the facts on both 
aides. We are greatly interested in a jost and peace- 
able decision, and will see that justice is done." The 
parties to the dispute could not complain because justice 
was vindicated. Each wonld have what belonged to him. 
(A mistake might indeed be made, but this would be a 
fault of practice, not of principle, which alone we are 
considering.) 

But suppose some should say that they would not co- 
operate in this work, that it was not their aftiiir, and 
that no one had a right to compel them to do so. Here 
is the same case before more than once presented — that of 
attempting to get the enjoyment of all the benefits of 
society without participating in the labors and expenses 
which make it possible. Would they not be conscious 
of their obligation to do the latter? Would it not be 
perceived to spring directly from their status in the 
larger "human family" the same as those which spring 
from the smaller natural society called "the family?" 
Would they not be justly regarded as exercising and 
expressing a feeling of general malice rather than 
asserting what they believed to be individual rights? 
They would certainly be subjected to compulsion, and 
the common sense of justice would approve the compul- 
sion. Society would proceed to investigate all disputes, 
to decide upon and enforce the rights and duties of 
individuals, and all would be required to cooperate in 
BO doing. The right to do bo would imply the right to 
adopt and make use of such agencies, modes of pro- 
cedure and regulations aa were necessary or best 
adapted to effect the end {See pages 7 to 10 and 107 to 
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109), These means and agencies are Laws, a Judiciary 
Bnd Executive ; bat as these agencies are general, anci 
hare the same correlation to the other functions of 
government, they will be more appropriately considered 
at the close of the examinatioa of those fuuctioos. 

A question arises here which, in some of the phases it 
assumes, is difficult to answer. To what persons and 
what disputes will a State extend its function of admiu- 
iatering private justice? In regard to suits brought by 
citizens or domiciled peraona, with reference to property 
situated, acta done or events which have transpired 
within its borders, no doubts will arise. But in regard 
to suits brought, or proposed to be brought, by aliens 
having only a temporary residence for purposes of busi- 
ness, pleasure or travel ; or concerning property situ- 
ated, acts done or events that have transpired beyond its 
boundaries, the case is diflerent, and the law, in some 
respects, not well settled. I think it may be eaid that 
an English or American court will take jurisdiction of 
an action ex-conlracia, wherever the contract may have 
been made and whoever may be the parties, while a 
French court would require that one of the partiea 
should be domiciled in the country. No court will 
entertain a suit for divorce unless the complainant is 
domiciled within its jurisdiction. When jurisdiction 
has been assumed in accordance with recognized princi- 
ples, and a judgment rendered, it will be recognized in 
other States as a finality. Foreign judgments, by a 
competent court and having the parties before it, are 
good matter of "estoppel" of farther litigation. Jus- 
tice having been in so far administered, no consideration 
requires it to be done over again. 

Witnesses die. Their memories, while living, readily 
lose the impression made upon them by facts in which 
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they had no iotereBt. Unrecorded papers get lost or 
destroyed, and even records are often Qot unimpeachably 
correct. In every ease of disputed right there mnst 
come a time when it would be impracticable, or even 
impossible, to administer justice. In view of these con- 
Btderatious, it is not only fair, but necessary, to require 
that every one who seelis the vindication of his rights 
at the bar of a court must do so within a reasonable 
time. This reasonable time must be fixed by statutes of 
limitations — usually from six to sixty years, according to 
the nature of the right affected. This refusal to attQ,nipt 
to administer private justice after a fixed time evidently 
does not pay a debt that was unpaid, or transfer a right 
of property. The jural obligation, if any existed, 
remains and may be voluntarily fulfilled or acknow- 
ledged. The remedy only is gone. Ileuce, if one who 
owes a debt pays it in ignorance that it is barred liy 
the statute, he cannot recover it back. This is the liasis 
of all " prescriptive " rights, and I am unable to see any 
distinction, in principle, between "acquisitive prcecrip- 
tion," as where one acquires lands by long adverse pos- 
session, and "extinctive prescription," as where an action 
for debt is barred by lapse of time. 

DESTRUCTIVE ELEMENTS.— A fire breaks out in a city, 
town or village — an unavoidable accident. A general 
conflagration is threatened. If unchecked, general de- 
vastation will result; all will be rendered houseless and 
homeless; many lives may be lost. Timely, vigorous 
and systematic cooperation against this remorseless foe 
will prevent or put an end to its work of destruction. 
Let it be assumed that some refuse. They might say : 
" We have a right to join in overcoming this common 
enemy ; we also have a right to submit to its devastfr- 
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tion, if we choose. Let our homes be borDed up. We 
are not the keepers of the houses of others. We prefer 
this course rather than incur the expense of previous 
preparatioDs, the fatigue and dangers of battling with 
the elements." As a cousequeuce of their refusal the 
city is destroyed, and all the attendant suffering results. 
What would be the general judgment of mankind on 
their conduct? Would it not be said that their ofience 
was not against God alone, but also against their fLllow- 
raen? Every man, including themaelves, would feel the 
clear conviction that they had violated an obligation to 
their neighbors as distinctly as does the man who refuses 
to provide food for bis family violate an obligation to the 
members of that family. 

Suppose, on the other hand, that the conflagration 
was prevented and the fire extinguished by others, at^er 
much exhaustive labor, much exposure to danger, the 
use of many engines, etc., previously provided, and the 
expenditure of considerable property in so doing, with- 
out the aid of those who refused. The latter would en- 
joy a full share of the fruits of such labor and expense. 
They would enjoy the labor and property of others as 
distinctly and unjustly as if they had obtained them by 
force or fraud. Might they not justly be expelled from 
the community in which they did not deserve to live, or 
enough of their property seized in the form of taxation 
to make a fair compensation for the immunity enjoyed ? 
No community has ever existed that would not act on 
this principle. 

We may lay it down as a general proposition that the 
status of society gives to every man a natural right to 
the aid of his fellows in overcoming the destructive ele- 
ments of nature. These elements are various in form — - 
fire, Hood, the miasma of swamps, plagues, epidemics. 
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etc. The same principle would apply to ravenonB and 
yenomous beasts and destructive wild animals. The 
economic laws by which this right is secured io any par- 
ticular system of jurisprudence will readily be found, 
and would properly be presented in this conaection, 

MILITARY AND NAVAL AFFAIRS— Instead of a natural 
element, let it be assumed that the attacking foe is a 
band of savages bent upon plunder and rapine. The 
case here is the same, with the addition of the 
elements of personality and criminality in tbe enemy; 
the greater danger to life and limb, and the con- 
aeqiiiint greater degree of personal cooperation' re- 
quired in defence. If each man waits until he is 
assailed or threatened in pereon, family or property, 
and undertakes his own unaided protection, he can 
make no effective defence. His life and properly, 
the burning of his house and murder of his children 
must pay the penalty of bis isolated action. A small 
hn,nd of savages from our Western plains could march 
to the Atlantic seaboard, destroying all cities, towns 
and villages in tbeir path, if there were no military 
combination to arrest their murderous incursion. If 
all, or a sufficient number, united their eflorts under 
able leadership, the common enemy would be easily 
overcome. It does not alter tbe case that it involves 
danger of life aud limb. The defence of one's family 
often involves the same, and yet the right and duty are not 
affected thereby. Fire cannot be extinguished, or con- 
tagion expelled, without personal service and danger, 
la case of war. tbe interests imperiled are correspond- 
ingly great. Tbe very existence of society is at stake, 
as well as the lives of men, women and childrea. The 
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same principle above stated will apply here, and the 

reasoning need not be repeated. 

These organized buiuaa enemies will not always I 
wild and barbarous tribes, but sometitneB ao-called 
civilized States. Nations have not always been joat to 
each other. Aggregations of men, like iudividaals, and 
eveo more so, for obvious reasons, are generally selfish, 
and sometimes malignant, wicked and cruel. Tbere 
have been many wars between nation and nation with- 
out even an appearance of justifiable cause. Insnr- 
rections and rebellions may also arise, threatening not 
only property and personal security, but the integrity of 
the State. The cooperatiou required in this case will be 
greater in quantity and more personal in kind than in 
the case of destructive natural elements, or aemi-civilized 
rational enemies. It would be imposBible to meet the 
sudden onset of a powerful foreign nation, or even a 
formidable insurrection, without previous preparation. 
It is not merely prudent, but strictly necesBary, to 
prepare for war in time of peace. For this purpose a 
standing army and navy, fully organized and equipped, 
of such proportions aa circumstances require, mast be 
maintained. War materials must be kept in store. 
Arsenals and navy-yards, for their manufacture and 
storage, must be established. The whole arms-beariog 
population — the " militia " — may be enrolled and organ- 
ized into companies, regiments and brigades, ready fop 
prompt action when the emergency arises. 

The obligation to contribute personal service implies 
that of doing so in such mode and under such condi- 
tions of time and place as to be effective. An army 
must necessarily be automatic in its movements. It 
must be subject to a single head and to arbitrary orden 
so far aa its strategic and tactical maneuvers are con- 
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cerned. It would otherwise be worse than useleBS. 
When, therefore, a battle iato be fought the commander 
may order into action for that purpose such portiooa 
and Buch parts of his military force as he deems beet, 
and may hold in reserve auch portions and parts as the 
best generalship may require. As war strikes at the 
vitals of the state, makes the whole country a camp and 
every able-bodied man a soldier, he may mobilize and 
order to the seat of war such parts of the whole mili- 
tary force as the case, in his judgment, requires. If the 
"militia" is not enrolled and organized, or even if it 
is, he may resort to a " draft " in order to distribute the 
b.urden as evenly as practicable over the country. 

Much structural and other economic law will be 
required for military and naval purposes. This wonld 
be the proper place for its presentation for institutional 
purposes. 

CRIMES, — Organized forces are not the only voluntary 
foes of society. There is no political community, even 
at this day, in which the number of lawless persons — 
thieves, robbers, murderers and criminals of every descrip- 
tion — is not BO great as to destroy the peace of society 
if not restrained. It is manifest, without elaborate 
statement, that these criminal classes, if unchecked in 
their wicked forays upon individuals and the public, 
would make life, liberty and property insecure, and the 
most valued institutions and enterprises impossible. 
Here, again, the case is exactly the same, the same prin- 
ciple applies, and the reasoning need not be repeated. 
According to Blackatone, the only right to punish crimi- 
nals "is founded upon this principle, that the law by 
which they suffer was made by their own consent ; it is 
a part of the original contract into which they entered 



4 



272 



THE SCIENCE OP LAW, ACCORDINQ TO 



when first they engaged iu society ; it waa calculated for, 
and has long coDtributgd to, their own security." He 
Bays the State has acquired by compact in this respect 
"exactly the same power, and no more, over all its 
members, as each iudividnal member had naturally over 
himself and others." 

The right of society to protect itself against this un- 
organized horde of marauding criminals implies the 
right to devise and employ the beat and most eftective 
agencies to prevent the commission of crimes. Jjile, 
person and property must be guarded where these in- 
vaders of the public peace are known to congregate, or 
may reasonably be expected to do so. 'Great cities and 
measurably large towns and villages aro known to be 
specially infected by them. Large and crowded assem- 
blies of people are their favorite temporary resort. 
Places of deposit for large quantities of property iu 
concentrated form are specially liable to their iacuraions, 
as treasuries, banks, etc. All these places may be to a 
great extent protected by borgUtr-proof balldingB, 
vaults and safes, the lighting of streets, but especially 
by a more or less organized police. The amount of 
crime would be immense if police foreos were not 
resorted to. It would be too great to be prudently left 
to the disposal of any system of detection and punish- 
ment, however complete. Even if it were otherwise, 
the public defense would not be nearly so effective by 
any practicable system of punishment, No matter how- 
severe the penalties inflicted, or how vigilant and 
energetic the courts and their officers, much of the 
crime that may be prevented by a good body of police 
would be committed, and would often go undetected. 
Police officers may also be made at the same time 
officers for the detection and apprehensiou of criminals 
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after the offences have been committed as well as for 
prevention. 

Bat it is not possible to prevent all crimes by the moat 
perfect system of police. Most men live somewhat 
remotely from each other. Property is scattered all 
over the face of the earth. Criminals operate in secrecy, 
darkness and by stealth. Much crime will inevita- 
bly be committed. It is apparent that much that would 
otherwise be committed may be prevented by some 
form or measure of puniebment. If the offender can 
be identified and arrested, he may be : (1) executed 
or confined so that he cannot repeat the offence; (2) 
severely punished so that be will be less likely to do bo; 
(3) reformed by judicious treatment so that he shall not 
have the will to do it, and (4) this apprehension and 
punishment may be made so certain to follow the offence 
as to operate as a warning to him and all others of 
criminal character. Most of these methods may be, and 
in fact generally are, combined in one, and are termed 
imprisonment. 

The right of society to prevent crime by reasonable 
punishment is universally admitted. It is only a mode 
of defence. But the right of human government to 
administer punishment as the moral desert of crime, for 
its expiation and for the moral reformation of the 
offender, I am unable to discover. It is stoutly main- 
tained by some of the ablest and best of men, but it 
rests upon them to show in what way political society 
becomes clothed with that high prerogative. The bur- 
den of proof is upon them, and the right must be denied 
until satisfactory proof is presented. So far as I am 
able to see, human government has nothing to do with 
the purely moral aspect of the act. " Vengeance is 
mine ; I will repay, eaith the Lord." It is true that the 
18 
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stripes inflicted by the arm of the law may in a meaeare 
have this efiect, and may have beea so intended by the 
Divine Projector of the aoeial fabric, but the right to 
inflict them cannot be based on thia ground. If it could 
there would be no limit to it except that of actual moral 
transgresBion. Th« whole moral law might be enacted 
into a criminal code. 

It is not within our province to diecuaa the best modes 
and meana of affecting this end of preventing crime by 
punishment. These are wholly economic qaeationa. It 
may be briefly pointed out, however, that it will involve: 
(1) detection, which is usually accomplished by means of 
detective police, where the ofiender ia not indicated by 
notoriously euspicious circumstances ; (2) arrest, usually 
effected by a " magistrate " who isauea a " warrant " for 
his arrest and commits htm to jail, or places him nnder 
" bail " if the evidence shows a prima facte case of guilt; 
a " constable " who executes the warrant by forcibly 
taking him before the magistrate; the "commitment" 
by taking him to jail, a place of confinement; and 
a jailer to detain him; (3) indictment, by a "grand 
jury " or " grand inquest of the county ; " (4) trial, by a 
prosecuting attorney, court and "petit" jury; (5) sen- 
tence, by the court, and (6) execution of the sentence, 
which, according to ite nature, will require a sheriff, jail 
and jailer, prison, prison-keeper or executioner. The 
work to be done by the court and petit jury will be 
practically the same an in civil suits, and it will, there- 
fore, be a matter of economy that the civil and criminal 
courts and juries should be composed of the aame per. 
Bona and parts of the same judicial system. 

Crime may be punished, but only crime. It is im- 
portant, therefore, to determine what ia crime in order 
to fix the limit of the right of punishment. Ordinarily 
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thie will not be difficult. All are agreed as to its more 
grosB and heiaous forms. But as it shades ofi' into the 
milder degrees of criminality it becomes proportionally 
difficult to determine whetlier crime exists, and the line 
at whieli it ceasea. 

Blackstone aays: "A crime or misdemeanor is an act 
committed or omitted, in violation of a public law either 
forbidding or commanding it," and his definition has 
been accepted by nearly all writers on criminal law since 
bis day. According to this definition, all violations of 
public law are crimes, without reference to motive, and 
.whether any penalitiea are denounced against them or 
not. He also aays a crime ia " a breach and violation of 
the public rights and duties due to the whole commu- 
nity." But the payment of one's taxes is such a duty, 
and the violation of it is not necessarily a crime. Pro- 
fessor Terry finds no difference between crimes and pri- 
vate wrongs or non-criminal public wrongs except that 
"certain kind of conduct the State sees fit to discourage 
by penal sanctions" {sec. 5S4)- According to this, any 
unlawful act might be made a crime if the State saw fit, 
however innocent a mistake. Some better definition 
muat be found. 

According to my view, a crime is any violation of a 
private or public right, maliciously committed, which 
baa been additionally prohibited by a penal sanction. 

It is the element of malice which transforms such a 
tranagresaion into a so-called " public wrong " — a crime. 
This ia a public declaration, by acts which speak louder 
than words, that the peraon committing it refuses to be 
bound by the law or to respect the rights of others ; that 
he will commit the same or other ott'enees whenever 
opportunity offers, or whenever his vicious propensities 
may impel him to it. It is a kind of declaration of war 
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agaiiiet Bociety, which IB termed " geueral malice." It 
is a threat uttered against all with whom he may come 
in coutact. It marks the individual as belonging, in 
Bome degree, to the "criminal clasaea." It puts society 
in peril just as a threat or a weapon pointed at him puts 
an individual in peril, and hence puts it on its defence — 
public self-defence. The State defends itself against 
foreign enemies by war, and here, also, any menace which 
seriously threatens its peace and security, ia considered 
a casus belli — just cause for defensive punishment. 

It is evident that the element of malice involved in an 
act will vary immensely in degree. A trifling debt may 
be maliciously detained with intent to defraud, and this 
would be criminal conduct. It does not follow, however, 
that public economy requires it to be enacted into a 
crime or misdemeanor by positive law and criminally 
punished. The debt is so easy and certain of proof, the 
fraudulent intent, in many cases, so elusive and difficult 
of detection, the payment of the debt is so readily com- 
pelled by seizing his property or confining bis person 
until he shall make restitution, that these, together with 
being compelled to pay the " costs" of judicial investi- 
gation or "trial," will generally be sufficient. The right 
of society is to fvevciit, and to punish only for that pur- 
pose. ExceBsive punishments are unjust. Hence it ia 
that in the numerous disputes and litigations among 
men about rights of person, property and contract, re- 
sulting generally from misunderstanding, imperfect com- 
prehension of complicated facts or intricate principles 
of law, or from negligence not of such degree as to im- 
port malice, and when as a general rule the latter is not 
found, motive ia not usually sought for or considered- 
Some attention, however, is paid to it of a penal char- 
acter. A clear case of fraud is generally attended with 
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seizure and detention of the person until security ia 1 

given or payment made (that ib, the Buit is begun by 
arrest on capias ad respondendum iuBtead of by "Bum- 
mons," and the judgment is enforced by execution 
against the debtor's body as well as his goods and lands); 
and 'torts" or delicts attended with fraud, violence or 
other circumstances of aggravation are generally followed 
by "exemplary damages," "vindictive damages," or 
" smart money," in addition to actual damages and costs. 
If the facts of all litigated cases were explored with ref- 
erence to this element of malice, and the principle of 
exemplary damages applied wherever such malace was 
found, it would be strictly just ; and it may be reasonably 
claimed that it would be an improvement on the present 
practice. Every jury or court might be required to as- 
certain and determine, as a question of fact, whether the 
debt was detained or the damage done with malicious 
intent; and in case of an affirmative finding, a fine might 
be imposed. Somethiug of this kind is the only method 
by which the punishment of criminal conduct in relation 
to private rights eould be carried to the furthest limits 
of abstract justice. But the exact limits would always 
be liable to mistake of fact. The entanglements of ma- 
licious conduct with that which is honest and well- 
intended, though perhaps mistaken and wrongful, is too 
subtle for absolutely exact ascertainment by human facul- 
ties. It must be borue in mind also that even uegli- 
gence and ignorance are sometimes malicions. A dis- 
regard for the safety and welfare of others, or of the 
obligations resting upon ourselves, which leads to self- 
imposed and injurious ignorance or dangerous negli- 
gence, involves a clear element of malice. We are not 
here concerned to find the exact line where it begins or 
ends ; but only to point out that, wherever it is found to 
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exist, it may be punished, according to its gravi^, for 
the purpose of prevention. 

But crime ia the malicioua invaaioa of rights. As the 
right of punishment is, therefore, limited by these, it is 
necessary that it should be definitely determined what 
they are, in order to fix that limit. These have been 
briefly pointed out in former chapters, so far as they are 
jural rights of person, property, contract, delict or 
domestic relations. In the present chapter we are en- 
deavoring to indicate the same, so far as they spring 
from political relations; and also, the public laws which 
may be justly ordained to secure and protect them. 
Criminal violations of jural rights, private or public, are 
appropriately termed mala per se — they would be mali- 
cious without any human law. Similar violatioDs of 
economic law are termed, also, with great propriety, 
ma,la prokibiia — they are malicious only because tbe acts 
or omissions have been prohibited. In the latter case, 
however, the quality of the act of violation is in no sense 
diflerent, if the public law violated is a righteous com- 
mand or prohibition ; though, in weighing the degree of 
malice, it may be quantitatively different. Blackstone 
and others think that in tbe case of ofiences, which are 
only mala prohibita, conscience is in no way involved and 
no moral wrong is committed. This view is clearly erro- 
neous. There cannot be a just law which it is not 
morally wrong to transgress. 

Crimes are found in our statute books variously classi- 
fied; and generally in a manner bo illogical and unsci- 
entific as to be almost ludicrous. Without endeavoring 
to be exact (as it is not here important), it ia thought 
they might be classified as follows : 

1. Violations of the rights of individuals; and these 
may be subdivided into violations of (1) peraonal, (2) 
property and (3) domestic rights. 
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2. Violations of the rights of the public; and these 
may be subdivided into offences against (1) the sover- 
eignty of the State (as treason, etc.); (2) the law-making 
functions of the State (us bribery at elections, etc.); (3) 
the administrative functions of the State (as bribing 
a judge, etc.); (4) the public peace (as rioting, etc.), and 
(5) manners, morals and religion. 

No difference of opinion or dispute has arisen in re- 
gard to the right of punishment except as to the sub- 
class last named. We think that, so far as theory and 
principle are concerned, no difficulty need be encoun- 
tered here. 

Every one has an esthetic, a moral and a religious 
nature. These are in a far higher degree the source of 
happiuesB than the abundant supply of food, clothing 
and shelter, the indulgence of animal comforts or luxu- 
rious ease. He has as much right to freedom from 
shocks and outrages to his aenae of decency, morals, and 
religious purity, aa to his sense of physical pain-. A 
mora! shock may produce more suff^ering than a personal 
assault. His home might be rendered uninhabitable 
(a nuisance), and the streets he ie compelled to walk un- 
endurable, by constant repetitions of them. This is the 
private aide of the queation. But offences of this kind 
publicly committed, are committed against all who are 
directly aff'ected by them, and thua become ofiences 
against a community. In addition to this, the public 
morals are deteriorated and debauched; children, for 
whose moral and religious as well as mental training, 
parents are responsible, arc demoralized and led on to 
depravity, and criminals are multiplied. These offences 
are, therefore, an indirect menace against the State, and 
thua become also offences against the public. In order 
1 this point clearly, we have only to conceive a 
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state of thiugB in which no restraints as to manners, 
morals or religiou are observed ; and all acta which the 
most vulgar, obeceue, immoral and irreligious do, as 
well as those required by our common humanity, were 
openly done without privacy or concealment. The mere 
mention is thought to be enough. 

As to what acts of this class shall be elevated into 
the prominence of " crimes and misdemeanors," or 
"vice and immorality," or "malicious mischief," or 
"disorderly conduct," and what measure or kind of 
punishment is best adapted to prevent them — these are 
economic questions with which we are not here con- 
cerned. This will depend upon the state of society — the 
stage of civilization to which it has attained. The point 
at which a man's moral, esthetic or religions nature is 
shocked, depends upon the degree of its growth and 
culture. So the point at which tho tone of public 
morals can be deteriorated and broken down, depends 
upon the height of general culture to which society has 
attained. 

As to the measure of lawful punishment, or the degree 
of severity, no more accurate rule can be laid down than 
that it should not be more severe than might be reason- 
ably expected to deter that particular ofiender from 
repeating tbe same oft'ence. It ia manileatly unjust to 
inflict an unduly severe penalty in order to strike terror 
into other possible oftendera. This would be puntshiug 
one for the oflenees of others, past or future, which 
would be contrary to the principles of self-defence. The 
right of society to punish is but the compulsory cooper- 
ation of all in the common defence. The lex tati<mis, 
which was so largely followed by the ancient Egyptians, 
Hebrews, Greeks, and even by the early English laws, 
can furuish no rule in any case. Punishment ie not 



^r THE AMERICAN THEORY OF GOVERNMENT. 281 ■ 

atonement, espiatiou, compenBatioQ or revenge. Hesti- 
tution should, and is in fact, required where practicable, 
but this is in no sense punishment. Keeping within 
this expresaed limit, due regard should be paid to the 
enormity and frequency of the offence, ifa deetructive- 
noBB and danger to the individual and the public. All 
the circumstanees of character, previous conduct, aggra- 
vation and temptation, should be considered. Hence it 
is that a fixed penalty is nearly always too severe or too 
mild, and that a considerable discretion is left to the 
judge who pronounces the sentence of the law. 

It must be kept within the limits of moral desert. 
Whilst expiation is not the end of punishment by so- 
ciety, it is clear that God has not authorized man to 
inflict penalties greater than those denounced by His 
Divine government. Whilst it is true, also, that men 
have not been endowed with the faculty of judging what 
are the limits assigned to just punishment in the moral 
government of the universe, it appears to me true, never- 
theless, that they have been made capable of seeing that 
some penalties may be excessive; probably in part, for 
the purpose now under consideration. The death penalty 
can be justified in no ease except where the enormity of 
the crime is such that no punishment known to this life 
could be excessive, and plainly indicates that the culprit 
is beyond all reformation and cannot be again trusted at 
large. 

"When a crime has been committed within the terri- 
tory of a State, against the laws thereof, by a citizen 
thereof, no question can arise as to the right of that 
Btate to take jurisdiction of the case and punish the 
off'ender. But marginal questions present difBcuIties as 
to which there is much divergence of opinion. Outside 
of the above a crime may be committed; (1) by i 
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alien; (2) by a citizen, on the territory of a foreign 
State, against the laws of the State of his allegiauce (as 
connterfeiting); (3) by a citizen, on the territory of a 
foreign State, againat the laws thereof; (4) by a citizen, 
on the territory of a foreign State, against the lawn of a 
third State; (5) in each ease domicil may be Bubstitated 
for citizenship ; (6) and in each case the oSendor may be 
apprehended on the territory of still a difierent State. 
These various complications have given rise to varioaa 
theories of criminal jurisdiction. 

1. The territorial theory, which asserts the claim of 
the forum delicti commissi, and holds that a State may 
punish all crimes committed on its soil, by citizen or 
alien, against its own laws, but may not go beyond this. 
It is apparent this would permit many criminals to go 
uuwhipped of justice. 

2. The personal theory, which asserts the claim of the 
forum ligsantim, and holds that a State may punish 
ofiencea against its own laws, by its own citizens, wher- 
ever committed — being entitled to their obedience 
wherever they go. This is sometimes extended to pun- 
ishing them for oftences against the laws of the States 
where committed, thus making the laws of the latter 
States to that extent the laws ot the State of allegiance. 

3. The theory of self-preservation, which asserts the 
claim of the forum civitatis laesce, and holds that a Slate 
may punish crimes committed by aliens, on foreign soil, 
against certain of its own laws — as treason or murder of 
a citizen. 

4. The theory of " cosmopolitan justice" (Molland), 
which asserts the claim of the fonim deprehensionis, and 
holds that a State may punish any person apprehended 
within its territory, citizen or alien, for a crime commit- 
ted anywhere, against the laws of any State. In each 
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case it should be remembered that the deck of a vessel 
IB a part of the territory of the State whose flag it bears; 
and that the BO-called internatioual law is a part of the 
civil law of each State belonging to " the family of na- 
tions." It muet also be borne ia miud that a criminal 
transaction may cousist of several specific acts, each of 
which may be done in a different State, and may take 
eflect in etill another State, or in different States; in 
which case the better opinion appears to be that the 
crime is "committed" in either of these States. 

5. The theory — which has received no name so far as 
I am aware — that a crime should be punished by the 
State within whose territory it takes efiect. 

I think it may be doubted whether any national gov- 
ernment has adhered strictly to any one of these theories. 
The personal theory is adopted as a general doctrine by 
moBt if not all European countries, but with exceptions 
in application. The territorial theory appears to be the 
general doctrine of English-speaking couDtries, bat also 
wilh exceptions. As might be expected, this adoption 
of clashing theories by nations having constant inter- 
course, has produced much international friction, and in 
some cases serious difficulties. The subject is often 
covered by treaty, and when bo covered, or when juria- 
diction haa been entertained in accordance with a view 
mutually held by different States, a plea of "autrefois 
acqitit" or "convtcf" in one ia a good defence in the 
other. 

Generally apeaking, a State cannot try or pnniah an 
offender unless it has, or can get, possession of hia per- 
son. If the crime was committed abroad, or he haa 
escaped, such possession can only be obtained by means 
of extradition. This subject, which may be regarded 
as a part of the last above, is also usually provided for 



284 THE 8CIEN0K OF LAW, ACCOEDINQ TO 

by treaty, bo completely indeed as to almost crowd cat 
of Bight the international "common law" on the sub- 
ject, though inter national customs in relation to extra- 
dition are probahly as ancient as any other part of that 
body of cnstomB. When a treaty has been tnade, any 
offence not named is assumed to be excepted, apparently 
on the principle that expressio unius est exclusio alterius. 
The list of otteuces included as extraditable is often sur- 
prisingly narrow. As a general proposition it appears 
to me that, when an act has been committed that is 
admitted to be a crime, and the state in which the 
offender is apprehended either cannot or will not fairly 
try and punish him, he should be surrendered to the 
state which can and will. Both by treaty and by ancient 
custom, political offences have been excepted. This 
exception appears to be attributable to the general dis- 
trust of the criminal justice of other States with refer- 
ence to that class of offences. In a general treatise all 
laws relating to crimes, criminal courts and criminal 
procedure, would appear in this connection. 

FREE SCHOOLS.— It has been seen above to he the legal 
as well as moral obligation of parents to give to their 
children a reasonable training and education — mental, 
moral, religious and industrial ; also that this is the 
legal right of the child. It has also been seen to be one 
of the functions of government to compel the perform- 
ance of these duties, to protect the children in their 
rights, and to make any economic regulations, not incon- 
sistent therewith, which may be best adapted to secnre 
them. This provides the foundation for a system of 
elementary schools, which are therefore properly called 
pubHc schools. But, for reasons well known to all, 
there are obstacles in the way of the enforcement of 
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rigbta and duties which have heretofore proved 
nsuperable, and must necessarily be the same for an 
udefinite period in the future. If nothing more than 
done, and no provision is made for free and com- 
pulsory education, a horde of children must continually 
grow up in total ignorance, without training of any bind, 
and with all the necessary consequences of unfitneas 
for citizenship, vice, vagrancy and crime. This presents 
a serious question. Is it one of the functions of just 
government to provide frte as well as compulsory educa- 
tion ? In my judgment this question must be answered 
distinctly in the affirmative; notwithstanding it will im- 
pose a heavy burden of taxation upon those who respect 
and perform their duties, for the benefit of those who 
allow their blind, heedless and headlong impulses to 
submerge their sense of duty and honesty, as well as for 
the relief of such parents as are prevented from dis- 
charging their duty by affliction or misfortune, and for 
the relief of indigent orphanage. 

It has already been shown to be the right and duty of 
government to extirpate crime, by any reasonable and 
proper means — by systems of police and criminal courts, 
that it must do so in self-defence. One of the most 
efl'ective modes of doing this is by securing general 
education so far as practicable. We have so long been 
accustomed to public schools provided wholly or in part 
at the public expense that it is difficult to form even an 
approximate idea of the results if no such provision 
were made. The number of children who would come 
up to mature years without mental, moral, religious or 
industrial training can only be estimated, but it would 
certainly be immense and appalling. President Woolaey 
justly says : " Crime and ignorance go together, and the 
prospect for the children of such a class is dark indeed. 
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For the induBtry, morals, loyalty and quiet of the clasa, 
for the safety of all classea, some kind of education is 
necesaary." Au army of criminals of all degrees of 
turpitude, from perpetrators of the mildest *' malicious 
miscbief " and pilfering to the most desperate malefac- 
tors, would be constantly recruited and reinforced from 
this source. A system of police somethiug like a stand- 
ing army in numbers and organization would be required. 
Criminal courts, jails and prisons, with all their costly 
incidents, would greatly multiply. The expense of 
maintaining all these would be as great or greater than 
the additional taxation required to make the public 
schools free. 

But in addition to this there is another consideration 
which in itself appears to be decisive. There is no 
other enemy so insidiously dangerous to the perpetuity 
of free government as the general prevalence of ignor- 
ance and vice. They are its mortal foes. They totally 
unfit men for the duties of citizenship. They open the 
flood-gates of political demoralization and develop the 
currents and counter-currents which inevitably sweep 
society onward toward ultimate anarchy and absolut- 
ism. We shall hereafter see that it is only the compara- 
tive absence of these that makes free government 
normal and possible. The man who begets and bringa 
up children without proper training and education Ib a 
more dangerous enemy than one who arms himself 
with a weapon for direct attack by violent meanB. It is 
a deadly thrust at the vitals of political society. If he 
is morally capable of such injustice to his own offspring, 
it is the right of every citizen, as well as that of the 
child, that he should be compelled to discharge this 
duty, if not prevented by affliction or misfortune, which 
should receive liberal construction and geueroaa oo%< 
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sideratioD. Failare to do it endangers aU. It JDstly 
may, and always should, make him obnoxious to exem- 
plary punishment. If, however, he does not, can not, or 
can not be made to do so, society in self-defence must 
take upon itself the burden. These considerations 
appear to me to furniah the warrant, and the only war- 
rant, for free schools. There are many who profesa to 
be able to trace it to some other origin. When they 
have done bo, as they have not yet, their hypotheaia will 
receive due consideration, but mere talk will not pro- 
duce conviction. 

A system of public schooia being already provided 
under regulations authorized by public functions hereto- 
fore considered, with proper management and super- 
viaion, this view would further require the State to pro- 
vide the funds by general taxation and pay the cost of 
educating the children of auch parents as can not or can 
not be made to pay for it themselves, and to require all 
children within proper ages to be sent to school — to 
these or to other satisfactory schools. As those who 
can and will pay might as well do ao in the form of tax- 
ation, the ayatem of public schools can be greatly sim- 
plified, made less expensive and more effective, by tak- 
ing the whole burden of its expenaes directly from the 
public treasury. 

The State must, for this purpose, have competent 
teachers. If these do not offer otherwise, it must take 
the necessary measures to secure them. What are these 
measures ? It is safe to claim that the work of teaching 
the young is among the highest of all high arts. 
Thorough fitness for it requires not only possession of 
the knowledge to be taught, and the character to be 
developed by precept, contact and example, but skill 
and faculty to impart instruction, combined with ex- 
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hauBtivc study of all scieiice bearing npon mental and 
moral growth. This ehould be a learned profeesioD, 
with requirementB at least aB high as aoy other known. 
In a highly civilized aociety there will be no scarcity of 
persons who have acquired the knowledge to be imparted 
and of proper moral character, who will be willing to he 
employed in such a profeBsion, if properly corapeneated, 
presently and prospectively. But the art of teaching, 
with its Bpecial and high reqairementa in the depart- 
ments of mental and moral science, will be a technical 
acquirement to be obtained by exceptional study and 
practice. This will require a kind of schools which have 
been termed Normal Schools and Model Schools. 

In course of time, it Ib to be hoped and believed that 
the necessity for this kind of schools, as pnblic institu- 
tionB, will cease. In a well-established and regulated 
system of schools, such as will doubtlesB be attained at 
no remote day, when the true dignity of this profession 
is better understood and appreciated, the increased re- 
muneration which will be commanded, the increased 
deference and respect which will be paid to those who 
pursue it, will call into it more generally the highest 
class of talent, as a lifetime avocation and sphere of 
usefulness. These technical schools at which the pro- 
fession must be learned, will doubtless be farnished by 
private benevolence and corporate enterprise, as is now 
the case with the other learned professions. Indeed, no 
reason can be assigned why a University which provides 
schools of Law, Medicine, Theology and Engineering 
should not also include a school for the pursuit of the 
highest of all technical studies — the Art of Teaching. 

The question will inevitably arise, how high a standard 
may be fixed for compulsory and free education ? This 
question is important from several points of view. Moat 
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parents need the Bervicea of their children at as early an 
age as justice to them and the public will permit. 
Many have assumed burdens in this respect which tax 
their utmost energies. It would be unjust to them for 
the public to require more than it has a strict right to 
compel. On the other hand, the rights of the child and 
the safety of the State must not be overlooked. It would 
be unjust to them to make the standard unduly low. It 
is a serious burden upon those who have to pay for the 
teaching and training of other people's children; justice 
to them again requires that it should not be made too 
high. The problem does not admit of exact solution. 
The principles are plain enough, but the facts are so in- 
tricate and involved as to defy complete resolution. 
Experience must be the test. It may be safely said, 
however, that it should be elevated considerably above 
the standard now prevalent in " common schools." But 
I have been unable to discover any principle which, in 
the existing state of things, warrants the carrying on of 
the so-called High Schools and Technical Schools at the 
public expense — unless, indeed, it may be found in 
furnishing a stimulant to study and a reward for meri- 
torious application in the lower schools; thus, indirectly, 
promoting the purposes for which they exist. 

It is not true, as sometimes claimed, that moral truth 
can onli/ be inculcated by teaching religion. This is 
naked assertion, too bald to need refutation. It remains 
true, however, that it is one of the best and most efiect- 
ive means to that end. " The Christian religion is per- 
meated with moral ideas, which reach to the innermost 
motives of man," " Religion, by its elevated truths 
and motives, takes the leading part in forming the 
character of a law-abiding, usefnl citizen " ( Woolaey). 
It is also true that religious instruction is a part of the 
19 
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right of the child, and this cannot he ignored b; the 
State so far as it places itself in loco parentis hy gnardian- 
ship. It seems clear that religion must, in aome meas- 
ure, be taught in the public schools. Bat President 
Woolsey asks, "Is not the atheist wronged by a system 
of morals resting on the doctrine of a holy and mercifal 
God?" We answer, decidedly, no. It is true that 
"The fool hath said in hie heart there is no God." 
Bat it is only the fool, and he says it only in his heart. 
Even were it otherwise, he coald not be wronged by 
teaching his children morals with the added ides of a 
holy and merciful God. As to a future state of rewards 
and punishments, whatever ezcnse there may once have 
been, and especially in ancient times, disbelief or serious 
doaht here most at this day be relegated to the category 
of inexcusable ignorauce, which is entitled to no con- 
sideration. These two sublime and sacred truths are 
common elements of every system of religion, and thus 
fer no objection is worthy of being entertained. But, 
beyond this, obstacles that cannot be escaped are pre- 
sented hy the divided state of religions belief. These 
obstacles do not result from any principle involved. 
No two syBtems of religious tenets can be wholly true. 
Where there is conflict one or both must be in error. 
It is this that creates the difficulty. Candid and stu- 
dious men will admit that errors of religious doctrine 
are pretty evenly diBtributed among religious escts. A 
common religious belief, so far as all essentials are con- 
cerned, is a practicable thing and very devoutly to be 
wiahed. We believe that moBt sincere and earnest 
students of the subject are already in substantial accord, 
and that ail others ultimately will be. That day is 
probably some distance in the future, but until it comes 
the obstacles named must be surmounted as best tbey 
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may b; such devices as a spirit of mntaal oompromtBe 
may Buggest. Fortunately in our own highly favored 
country the difficulty seeme act to be great. 

Schools require text-booke prepared according to the 
highest attainments of knowledge upon the particular 
scieDces or eubjectB to which they relate. This calls 
for cultured scientists and learned men. Every govern- 
ment, and especially every free government where there 
is no " governing class," needs a large number of men 
capable of performing the higher official duties of the 
Btatejdiplomatists, cabinet officers, judges, legislators and 
special administrative officers requiring high economic 
and scientific scholsrsbipe. To be a good " statesman " 
or diplomatist requires a thorough and exhaustive 
knowledge of all the various branches of " political 
economy" as well aa of the science of law, and of all 
arts, philosophies, sciences and lessons of history. The 
health, business, comfort and happiness of the people 
require that useful learning of every kind should he 
cultivated to its highest point and placed within practic- 
able reach of all. It is apparent that schools for higher 
education than can be provided for the public at large 
will be necessary. It will readily be conceded that if 
these were not forthcoming without being established 
and endowed by the public, it would be a legitimate 
branch of governmental energy to take such measures 
as would secure tbem. In the existing state of things, 
however, with so high an appreciation of learning, such 
a healthy thirst for it and pursuit of it by many which 
is limited only by means and time ; and with such an 
abundant accumulation of wealth in the hands of 
liberal and public spirited men, it can seldom be claimed, 
and probably only in the younger communities, that 
there ii any justification for the devotion of public funds 
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to the foundiug of Hcademies, uoUegeB or univereitiee. 
Special modes and occaeioDS will present themselves 
from time to time, io which the government may appro- 
priately draw upon its resoorces for the advancement of 
learDiDg. 

All laws relating to public education would here find 
their appropriate place, 

CHURCH AND STATE.— As heretofore seen, it is the office 
of the Btate to protect all individuals and associations of 
man in all their legitimate activities and enterpriaea — 
whether of buaineaa, social amusement, mutual cultiva- 
tion or benevolence. This applies to the voluntary asso- 
ciations called churches as to all others; and if any 
exceptions were admissible, these should be jealously 
and zealously guarded. If the state has any other rela- 
tion to " the church " it must be founded on the princi- 
ples stated in the next preceding section in relation to 
free schools. President Woolsey affirms that it ia one 
of the prerogatives of the State to " provide for inward 
or spiritual wants." Many others, even in our own 
country, and who profess to adhere to our own theory 
of government, bold the same doctrine. But they fur- 
nish no rational grounds for it and do not attempt to do 
so. It is confidently thought that none can be presented. 
This appears to be one of the brood of political heresies 
that flow from the loose and vicioua conception of gov- 
ernmeut as a kind of general partnership for the trans- 
action of all such afiairs as a working majority can be 
persuaded to enter upon. 

On the principles above alluded to and before saffi- 
ciently atated, there appears to be ample justification for 
the "establishment" of a State church, if needed as an 
agency for the preventiou of crime and the preservation 
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of good government. Bat the obstacles which make ifc 
impracticahle, the source from which they Bpriog, and 
the only remedy for tbem, have also been sufficiently 
indicated. Happily, such an institution is clearly not 
needed among ue. I think it will be admitted that all 
is being done by individual and asBOciated effort that 
could be done by such an establishment if practicable. 
It is a source of grateful re-aaaurance, comfort and hope, 
in regard to the future of our people, that a considerable 
proportion of tbem, and of the most cultured, able and 
capable of them, are so spiritually awakened, and so 
interested in the spiritual welfare of their fellow-meu, 
as voluntarily to devote a large share of their means to 
the cultivation and dissemination of religious truth. 

PUBLIC CHARITIES.— In every civilized country is found 
a system of public agencies, regular appropriations and 
large special douatious of public funds for the support, 
partial support or temporary relief of those who are 
I unable to care for themselves. Immense sums are 

yearly drained from the public treasury for this purpose. 
No one doubts the justice of it; all are convinced that 
the principle of it is right. But at first glance, per- 
haps, there is no function of government more difficult 
to trace to its basis in natural justice. The moral and 
religious duty is clear; but the problem is, what r^ht 
has the State to send its taxgatherer to every man and 
flay to him: "You must contribute according to yonr 
means for this object"? 

In order to see the terms of this problem clearly, it is 
necessary to form some definite conception of what would 
be the condition of society if all charity, pnblic and 
private, were abolished. Close the orphanages and turn 
the children into the streets; shut up the lunatic asylnme 
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and drive their inmates out of doors ; bar the doors of 
hospitalB agaiDst the eick, the maimed, the soddeDlj 
atrickea stranger; do the same with homes for the 
aged infirm, the crippled, the deaf, dumb and blind; 
empty the atmBhouses into the highways and dismiss 
the OTerseer of the poor. Now close the hand of 
private charity by force and note the results. All the 
helpless poor must starve to death, or die of disease, ex- 
posure or suicide; the suddenly stricken must perish 
uncaredfor; innocent children would cry for bread on 
every hand ; raving lunatics would wander the streets 
by day and night — some harmless, some dangerous; 
half-clad or naked men and women would be eDCoan- 
tered at every corner in a state of ravenous, wasting 
and tormenting hunger; disease would rage Qtirelieved 
and unattended in countless hovels or shelterleea and 
exposed. Ab this army of helpless ones fell before the 
destroying forces of starvation, disease, exposure and 
self-violence, their dead and often putrid bodies would 
bo found in every conceivable place; epidemics and 
contagions would be bred and disseminated to a degree 
BO destructive as to be uncontrollable by the most ex- 
pensive sanitary measurefl; starving and perishiag men 
and women grow desperate, and the resulting crimes of 
every form would be a constant menace in every com- 
munity, and they would band together for the purpose 
of more eft'ective depredations on person and property. 
The increased expense alone for sanitary, police and 
judicial protection would probably be greater than the 
demands of poor rates. But, in addition to this, it is 
evident that this state of things would be unendurable. 
Men could not go about their daily affairB and see such 
things about them. It is a moral impossibility. Tfaej 
would be shocked and horri^ed at every step. Their 
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children would be demoralized b; the BightB. Every 
home woald be ia constant danger, and etreete danger- 
ous to pass. The varied activities for which Bociety 
exists would be largely checked, and to that extent the 
ends for which it was instituted by its Divine Anthor 
would be defeated. 

Private charity would, it is true, greatly modify and 
relieve this picture, and to that extent would limit this 
function of government. But it would not have suffi- 
cient moral energy to expel the evils. Even if it would, 
and was left to be subjected to the strain of this moral 
compulsion, results would be the same. The whole 
burden would fall upon those who constitute the vilal 
forces of society — upon whom it depends for its life, 
activity and growth — and which would be, therefore, cor- 
respondingly paralyzed. President Woolsey derives thia 
public right from our "common humanity " and "the 
welfare of the State," but how it is evolved from these 
he leaves us to imagine. 

As the right of the State to make charity compulsory 
depends upon the foregoing premises, it is necessarily 
limited by them. It does not extend to fostering vaga- 
bondage, indolence, heedless improvidence and other 
vices which lead to some of the forms of pauperism, ae 
is the indirect result of much of our present legislation 
and practice. These are a more or less direct manifesta- 
tion of intention to repudiate the obligation to provide 
for self and family, and to make a forced levy upon 
charity for that purpose. They involve a measure of 
criminal intent, and when public charges or crimes 
result from them, should be handled with some austerity 
if not severity. There are few subjects upon which our 
laws need more improvement and adaptation to the 
principles on which they are based. The care of the 
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iodigeDt is a great burden, eBpecially ia large citiea. 
This burden society has largely brought upon itself, 
Much of our so-called charity, public and private, is the 
reverse of charity ia its broadest and best sense. The 
detuaDda upoa it result from a great variety of causea, 
which should be carefully distinguished. They may be 
generalized as follovrs : (1) Blameless misfortnne aud 
affliction. (2) Errors of judgment. (3) Want of em- 
ployment resulting from unavoidable causes. (When 
this results from bad government, producing financial 
cyclones and great business depression, the relief made 
necessary by it to prevent bread riots and other insar- 
rectionary phenomena, ia not charity, but only society 
righting its own wrongs.) (4) The vices above indicated. 

A large part, if not the great mass, of pauperism is 
self-impoeed, or results from the causes last natued. It 
is not intended to be intimated that suffering flowing 
from such causes should not be relieved. It should. 
But it is contrary to natural justice wholly to ignore the 
causes, and treat it as if inflicted by the hand of God: 
on a par with that which cannot receive too tender min- 
istration. It should be so relieved as might tend to cure 
the evil. The causes, in such cases, ehoutd be made to 
stand out in hold relief, as a warning to all. They 
should be thoroughly investigated in each case aa it 
arises. The statistics thus obtained would aoon lay bare 
the pauper breeding swamps, let in the healthy air and 
sunlight of public indignation upon them, and poiDt the 
legislator to the best modes of drainage. Remedies 
which deal only with the noxious fruits and leave the 
roots untouched, are sometimes worse than useless. 

To this function of government must be referred the 
guardianship of orphans and other persons needing such 
benevolent care and supervision. 
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If our plan of work ejctended to the fall presentation 
of technical law, it would here be our duty to set out all 
laws relating to Public Benevolence with such attention 
to its history as space might permit. 

FOREIGN RELATIONS.— A State having no personality 
can have no rights determined by personality. But its 
citizens in the exercise of their personal liberty, for pur- 
poses of business, culture or pleasure will often be found 
within the territorial limits of other States. Their per- 
sonal rights, if wantonly invaded by such other States, 
call for vindication at the hands of the State of allegi- 
ance. 

Every State has property of its own, as other corpora- 
tions have. Such property is both movable and immov- 
able ; the former being often within the political domin- 
ion of other States- Its rights thereto, especially as to 
questions of boundary, and its rightful acts of dominion ■ 
over the same, are liable to constant dispute by other 
independent sovereignties. The property of its citizens, 
also, will sometimes be subject to dispute by the same 
adverse parties. 

Every State, in the performance of its duties as such, 
maltes contracts with other States. Tbe parties to such 
contracts can act only through agents (diplomatic agents 
of various grades), as in the case of other corporations. 
The same difficulties arise as in the case of contracts 
between individuals, and especially in regard to the 
authority of agents and formal execution. Misunder- 
standings are liable to arise at every point. The same 
may be said with reference to the contracts of citizens 
with foreign States. 

Every State is liable to the tortious invasion of its 
property and contract rights by other States — without 
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or with malicious motive — and becomes entitled tocom- 
peDaation for damages done. The liabilities and rights 
of its citizens are the same. In short, jural rights and 
duties arise between States very much the same aa be- 
tween iodividuaU. 

But there is no superior sovereignty to convert these 
jural rights and duties into legal rights and dotioB. The 
cODSequence is that most commercial and social iotet- 
course between the people of difierent States mast cease, 
having do assured protection ; and a state of actual or 
constantly impending warfare must exist, unless some 
means can be found for the adjustment of these disputes 
— just as society would be a state of private warfare in 
the absence of government. This reaoltoao be in great 
part accomplished by each State incorporating into its 
own civil code the body of jural priuciplee, ecooomic 
customs and rules of procedure known as International 
Law. These have already been settled by imiuemorial 
acceptance and application. They may, therefore, by a 
simple constitutional provision, written or unwritten, be 
adopted as a body — the same as other commoQ law. 
New rules will be demanded from time to time, both 
jural and economic — such as for domestic application are 
provided by statute. There being no common inter- 
national legislature to make these, they must be made 
by treaty between particular States, and these treaties, 
when BO made, must in the same way be constituted 
"the supreme law of the land." I cannot agree with 
Professor Holland that this International Law " difiers 
from ordinary law in being unsupported by the authority 
of a State," or with Dr. Wharton that "the law of 
nations cannot be said to be imposed on us by our own 
particular sovereign." It may be conceded that the 
ultimate sovereign cannot impose a law upon itself; but 
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it caD upon all its people &nA upon all the agencies 
created to expreaa or execute its sovereign will — upon 
all private persons and officials of every grade and de- 
Bcription. International law, in the only sphere within 
which it can be called law, using that word in the sense 
we now do, is simply a chapter of the civil — or so-called 
municipal — law of each State which belongs to "the 
iamily of nations." Beyond that sphere it cannot be * 
properly called law in this sense. The will of the ulti- 
mate sovereign must be a law unto itself. International 
arbitration is here the only remedy — a remedy which 
has accomplished much in the past, and poeeeBsea the 
promise and potency of great results in the future. 

In the execution of the foregoing functions many 
special agencies would necessarily be employed. But 
the chief means and agencies would be of a general 
character, being necessary to all the different functions. 
Hence it has seemed most appropriate to defer consider- 
ing them until this point was reached. 

LAWS. — It is sufficiently evident, without illustration, 
that in the great muss of affairs calling for governmental 
action, general rules of action must be provided. It 
would be impossible to deal specifically with each case 
requiring the enforcement of a private right or duty or 
the assertion of a public right. This indicates at once 
a necessity for laws and law-making agencies. 

1. The principles of natural justice, so far as com- 
monly recognized at the time, being immutable in 
their nature, a part of the common consciousness, and of 
primary obligation, might be adopted as a body without 
special formulation. Even this adoption might be im- 
pliedly instead of expressly done. It is "to secure these 
rights" that "governments are instituted among men," 
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and the adoptioQ of the means always implies that of the 
end. The eBtablishmeiit of a goveromeat woald be an 
implied ordaiDmeDt of them. A code of these ralei 
might indeed be made, but as they woald be liable to 
continual additional specialization and extension aa new 
states of facts presented tbemeelves, it n'ould need to be 
left open to such amplification. Mistakes could be lesa 
' easily eradicated. Nothing would be gained, as these 
generalizations could be made from time to time with 
greater deliberation and precision as cases were adjadi- 
cated. These rules of action would be improperlj 
called "euBtomary" laws, though of immemorial uae. 
They would be made laws, because of the antecedeot 
jural obligation, not because of having been long in uae, 
2. A large body of economic and arbitrary coatoma 
would be found already in existence (iDclnding manj 
relating to structure and procedure), and which had 
been in existence from a time " whence the memory of 
man runneth not to the contrary." They ^vonld ba 
found to be such rules of action as had been adopted by 
common consent as the means of attaining the ends of 
justice. Their relation to jural principles as means to 
ends would draw a distinct line, though sometimes diffi- 
cult to trace, between them and merely social, moral 
and religious customs; though some might be found in 
religious codes — as the Pentateuch, the Koran, and the 
Laws of Nsenu — owing to the want of separation be- 
tween church and state. These might be treated in the 
same way, and adopted as a body. It would be imprac- 
ticable to change them if attempted, and cruelly detri- 
mental if practicable. There would be no good object 
in changing them, but the reverse. As a mass their 
long acceptance would be the best attestation of their 
economic value. Exceptional cases coald be best pro- 
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vided for by BubBequent and Bpecial repeal < r modifica- 
tion. Long iiBQ would be a sufficient publication. These 
would be properly called customary law, having had ao 
authority prior to adoption as law, and having originated 
solely from custom. They might be codified, but it 
would take much time, great legal learning and wide 
experience. It could not be thoroughly done until actual 
litigation had brought them all into specific notice. 
These customary laws and the jural laws considered 
above, notwithstanding the eBsential dtfierence between 
them, might be grouped under a single designation as 
"the common law." This body of common law would 
include what is known as International Law, as a chapter 
relating to foreign relations. I feel confident that, upon 
careful examination, these two provisions will be found 
in the constitution of every civilized country, written 
or unwritten. 

3. The foregoing classes of laws would, however, 
fall far abort of covering the ground. Castoms of trace- 
able or even comparatively recent origin would be found 
to exist, the manifest economic value and acceptable- 
ness of which would demand that they should be clothed 
with legal authority. (The English laws relating to the 
solemnization of marriages in the time of Blackstone 
were only the enactment into law of usages long but 
not immemorially in practice.) Looking to the future, 
it would require notice that society becomes gradually 
more compact; every kind of activity becomes more 
energized; every kind of relation more complicated; 
new inventions appear; new induBtries and novel enter- 
prises are started ; new arts are developed ; division of 
labor increases with mercantile intercourse. All these 
would present new combinations of facts. In addition 
to this the jural consciousneas of the people unfolds 
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with advancing civilization. Abuses which have 
attracted no attention and have been permitted to go 
without relief or left to private vindication^ become 
obnoxioDH to public condemnation. The fiaer linea of 
natural justice, often depending upon the lightest shad- 
ing of facts, come more into view. As a consequence 
the public will, from time to time, demand that old 
economic laws, rendered obstructive or inefficient bj 
change of circumstances, shall be modified or repealed, 
and additional laws provided. Better laws may sonie- 
times be suggested by persona of great experience and 
exceptional opportunities, even when no demand for 
them has appeared. All these considerations would 
demand a law-making agencj — a Legislature, 

It would be oppressive to hold men amenable to laws 
which they had possessed no means of knowing. All 
laws which prescribed new rules of action, therefore, 
would have to be effectively published in some form. 
At this day the art of printing furnishes the convenieat 
means. Evidently they should not be made to take 
effect until such publication has been made. The fre- 
quency with which laws are made to " take eflect imme- 
diately " is a vice of legislation. This practice ahonld 
be restrained to limits within which it cannot work in- 
justice. 

Laws may apply directly to all the people of a Htate, 
or all of a class to whom their provisions relate, or to 
only a part, or a few. The former are called general, 
the latter special. If in the latter case the persons to 
whom they apply are designated by the boundaries of a 
territorial subdivision, as a county, city or town, they 
are called local laws. When a law affects only the pri- 
vate rights of a single individual or association of indi- 
viduals, it is called a private law, as distinguished from 
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f othere which are called public. Thia dietinctioD, how- 
I ever, mast not be confounded with that adopted for the 
purpoees of legal science and designated by the Bame 
I teriUH. In the view of science, private law ie that which 
eBtablishes or regulates private rights. Fablic law is 
that which defines public rights and provides the agencies 
and modes of procedure by which public functions are 
executed. 

The foregoing appears to me to cover all the questions 
which have been so much discussed under the bead of 
"the sources of law," the meaning assigned to which 
terms has not always been clear. " The object of law " 
is in all cases to "establish justice." 

All structural and other laws which provide for the 
making and publication of laws, including rules of legis- 
lative procedure, should be collated in this connection. 
The modes in which rules of action have become civil 
laws in the past, especially in primitive stages of society, 
present one of the moat difficult and interesting topics 
of legal history. I can only say here that it contains no 
feet which appears to me to cast doubt upon the correct- 
ness of our view, that such a rule voluntarily adopted 
and followed, whether jural or economic, is not civil law 
until it baa received the endorsement of the sovereign 
will. Men have often been held responsible for non- 
conformity to a rule of action which was not law at the 
time the acts were done. (See pages 4^, 4-S.) This was 
not necessarily unjust when the rule was one previously 
established by jural obligation or immemorial custom. 
Even acts of the Soglish Parliament were formerly made 
to take effect from the first day of the session. In many 
cases where a large degree of local autonomy has been 
permitted, especially in oriental countries, the will of 
the sovereign may have been seldom expressed, and 
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then in no settled mode, but it was always a known po- 
tential force. The contrary of our view is maintained 
by writers of the Historical School, who claim that mere 
voluntary customs may properly be called civil lawe, 
and that a law is not neceesarily a mandate of the sq> 
preme power in a State. As tbey admit no distinction 
between ethical and jural principles, it appears to me 
that this insistment would make the whole moral law, 
eo far as cnstomarily obeyed, a code of civil law. 

JUDICIARY — The necessity for the administration of 
private justice reeulte from the occurrence of diapates 
between individuals as to mutual rights and duties, or 
invasions by one of the known rights of another. There 
must be a continual and frequent recurrence of these. 
Thequantityof law wiilbevoluminona, beyond the capac- 
ity of anyone's memory to retain. Facta are often bo com- 
plicated as to be difficult of resolution. The more minute 
ramifications of jural law are hard to trace among tangled 
mazes of fact. Customary law, found only in reports of 
decided caaea and ancient commentitries, is often difficult 
to understand, and not readily accessible to all. Lan- 
guage is, at best, but an imperfect means of embodying 
and conveying ideas. Few laws are made which do not 
preaent more or leaa difficulties of interpretation. Some- 
times the legislative intent is imperfectly expressed. 
Technical terms are used ; also words and phrases in a 
local or special meaning. Even when the law is clear 
and known, violations of private rights will occur under 
various pretests. There must therefore be a system of 
tribunals to which the "plaintift'" or "complainant" 
can resort for the settlement of his dispute or the vindi- 
cation of his right. As these difficulties will arise at all 
places, aa well as all times, these tribunals must he 
always open and everywhere acceasihle. 
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The same facta make it necessary that these tribaoalB, 
which may be called " courts," should be composed of, 
or presided over, by persons selected for special capacity, 
wide experience and long training for the work. Even 
these will at times disagree, and there must be a " court 
of last resort" whose judgment shall be final. A case 
having been determined by a court having jurisdiction 
thereof and not " appealed," or by the court of last resort 
when appealed thereto, is res adjudkata, and the parties 
are "estopped" by the record from further litigation of 
any questioD so decided. As these courts would best 
understand their own decisious, they would also be the 
best agencies to superintend the "execution" of the 
"judgment" of law as pronounced by them. When 
disputes arise as to the authorities of public officers, or 
the conformity of their proceedings to such authorities, 
it is evident that these courts would be the best possible 
agencies before whom to require such officials to certify 
{certiorari) their proceedinga for examination; also to 
to issue the requisite commands (mandamus) to them if 
derelict in duty, or to inquire by what warrant {quo 
warranto) they claim to hold office, when their right 
thereto is disputed upon any probable grounds. 

A work devoted to the full jurisprudence of a par- 
ticular State would here present its judicial system with 
all its various modea of procedure — mainly included in 
Pleading, Practice and Evidence. The very interesting 
history of this topic would also command attention, bo 
far aa practicable. 

EXECUTIVE. — Lams will not execute themsel ves. When 

their energies are awakened by the action of individuals 

in bringing disputed questions of law and tact before 

judicial tribunals, those Crlbunals may conveniently be 

20 
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clothed with the execntive function so far as the case be- 
fore them calls foreucb action — not only to render judg- 
ment, but to iaane execution. Much of the work of gov- 
ernment can beet be done by special agencies — as in the 
building and management of a particular bridge or other 
public improvement ; or by local agencies — as in the man- 
agement of the internal aftairs of counties, towns and 
cities. But these comprise only a small part of the execu- 
tive work. Most of it can be done only by general agen- 
cies. There are foreign affairs to manage ; armies and 
navies to recruit, provide, equip and command ; a general 
police system to manage ; fortifications to be built; rivers 
and harbors to be improved; lauda, inventions, literary 
productions and pensions to be patented ; elections to be 
hold; officers to be appointed and commissioned; reve- 
nues to be assessed, levied, collected, treasuried and dis- 
bursed ; accounts to be audited, and many other general 
public afiairs to be administered. All these will make 
necessary an Executive Department, with many minor 
executive agencies of a general character. When these 
duties encounter no opposition they may be called ad- 
ministrative, and when law is to be enforced in opposi- 
tion to the will of individuals orassociations of individuals 
the duties may be called executive, though these teriue 
are used with little discrimination. The duties involved 
in the determination of disputed questions of law and 
fact are termed judicial. The same agency may be 
clothed with duties of each of these classes. 

TAXATION. — The duty of everyone to cooperate in 
carrying out the functions of government is the correla- 
tive of the right of every one that he should do so. 
Having shown the right we haveshovni the duty. This 
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cooperation muet take the form of (1) persoDal service, 
or (2) contribution to expense. 

It folIowB that all forms of necessary personal service 
might be made compulsory; indeed, fines have often 
been imposed for refusal to accept an office and dis- 
charge its duties. Excepting only military service, 
■which has been considered, and which is only at times 
an exception, the readiness with which the average 
citizen volunteers for public service renders compulsory 
laws unnecessary; indeed, it greatly interferes with the 
selection of the best public servants. This branch of 
compulsory cooperation need not, therefore, be further 
considered. 

Contributions to the expense of government are 
called taxes — whichever of several forms they may 
assume. When their amount has been duly ascertained 
they are debts in the strictest sense, though not arising 
by contract. To evade the payment of them by any 
kind of chicanery is just as dishonest as to cheat any 
other creditor out of money due. No honest man 
would be willing to acknowledge that he contributed 
nothing to the expenses of government. 

In distributing the burden of taxation there are BOme 
clearly recognized general principles which must be 
observed. 

1. Personal rights and, without reference to accumu- 
lated property, to a limited extent, all the other private 
rights, are or may be equally enjoyed by all. It is 
apparent, therefore, that a part of the cost of govern- 
ment should be equally assessed upon all. This is 
called a per capita tax, and when directly assessed, a 
"poll tax" — from the Dutch word bol, signifying head. 

2. The benefit received from government in the pro- 
tection of property and vindication of property righta 
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is in proportion to the amount of accumulated property 
pOBseasecI. Hence a proportionate amount of the neces- 
sary expense should be borne by iiidividuals in propor- 
tion to the amount of their accumulated property. 
This ia called property tax, 

3. Many persons, with or without accumulated prop- 
erty, are in receipt of large salaries or other forms of 
income, but, from improvidence or luxurious tastes, con- 
sume the whole by their mode of life. It would be 
inequitable that they should wholly escape taxation upon 
their acquisitions by consuming them. It is right, there- 
fore, that their gains, above a reasonable average, should 
be taxed. This is called an income tax. 

4. There are many pursuits which by their nature 
necessitate more police regulation than others ia order 
to preserve the peace and protect persons and property — 
such as theatres, shows, bar-rooma, auctioneers* rooms, 
&c. It is just that they should bear an extra part of the 
public burden. This is imposed uuder the form and 
name of licenses. 

In whatever other mode taxes are levied it appears to 
me that upon close examination they will take one or 
more of these forma. " Customs," " import duties " or 
" tariffs " are levied upon imports. When laid upon the 
common necessaries of life they operate aa per capita 
taxes, being ultimately paid by the consumer. When 
laid upon articles of luxurious consumption they operate 
as income taxes. In other cases they operate as prop- 
erty taxes. It need only be suggested that in so far as 
tariffs are imposed for purposes of " protection " and not 
for purposes of revenue, they are not taxes and do not 
belong to the topic now under consideration. When 
" excises " are levied upon the amount of product manu- 
factured, raised or sold, as upon alcoholic liqaors and 
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tobacco, they have the ultimate effect of per capita and 
income taxes. There is probably no qaestion of legal 
science as to which less progress has been made toward 
just decision than that as to what proportions of the 
public revenues should be raised from per capita and 
property taxes respectively — including in the latter 
income tax. Absolute justice is not attainable here, 
but an approximation to it might be reached by experi- 
ence and careful observation. 

It is no part of our inquiry to determine in what man- 
ner these principles of taxation can best be applied. 
That belongs to political economy. 

The laws providing for the assessment and collection 
of taxes, which might here be set forth, should be fami- 
liar knowledge to every taxpayer. -The history of this 
topic is one of absorbing interest. 

It has not been attempted above to point out all the 
functions of just government, but only those most prom- 
inent and generally acknowledged. There are others, 
but they must be arrived at in the same way. Those 
who allege them to exist must show it. The burden of 
proof IB on them. Any exercise of governmental power 
for which no warrant can be found in natural justice ia 
arbitrary and tyrannical. The boundaries have often 
been overstepped. It would be a wise provision to 
require every legislator proposing a new law to accom- 
pany it with a statement of the function of government 
by which it was authorized, and the specific right to be 
secured or enforced; much for the same reason that in 
the ancient Greek republic he was required to do so with 
a halter about his neck. It may be added that, in order 
to show any public right by virtue of which a State may 
become a " common carrier " of letters and small pack- 
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agea, it would be necessary to show that the same work 
would not be aa efiectively done by private enterprise. 

These fuuctioaal public righte are those which are 
neceasary to aociety in order that its normal activities 
may be uuloosed aud have free play, the necesaity being 
only one of the facia upon wliich they are predicated. 
Aa the right of government la conditioned by these, il ifi 
manifest that when they are clearly ascertained the lim- 
itationa of that right will be infallibly and defiuitively 
determined; the boundaries between legitimate public 
authority and oppressive reatraint, exaction or eoercioa 
will be defined. This will be found to be emharraased 
by great difficulty when the priuciplea sought are 
involved in tangled mazea of fact, though generally a 
work of easy accomplishment. The difficulty, however, 
inheres in the investigator, not in the law under investi- 
gation. It ia our province briefly to point oat the prin- 
ciples, not to apply them to intricate states of facts. The 
latter task belongs to the economist and the legislator. 

There has gone abroad an undefined irapresBion that 
government is a kind of general partnership for the 
transaction of any kind of bueinesa that a majority oati 
be induced to undertake; that it is an amorphous and 
undefined mass of civil functions without limitations 
except in the fancied interests or caprices of a controll- 
ing number of the governing body, many or few. This 
loose and unscientific view cannot be too severely 
rebuked. It appears to have resulted, among ua, in the 
first place, from an almost total want of general study 
of our own institutions, (a neglect for which we have 
already paid priceless and measureless penalties, and 
may be called upon to pay many more if the evil ia not 
remedied,) and from a too easy, ready and indolent 
adoption of foreign ideas flowing from theories of gov- 
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ernment which are artificial aud unaouDd, or theoriea 
intended rather to account and apologize for what iB 
found to be, however monatrous, in old governments 
that have grown instead of being made, rather than from 
an effort to point out what ought to be or may justly be. 
This inexcusable vice in the public mind is fraught witb 
great danger in a popular government like ours. 

The attempt to deal with many or moat political ques- 
tions en masse, with little or no analysiB, has produced a 
vast amount of scholarly literature, highly interesting 
and instructive, but difficult of resolution and unsatis- 
factory in conclusiona. Even our lateat writers are not 
free from this kaleidoscopic presentation of political 
truths. They have given us learned chapters, ia which 
I find it difficult to determine what were the queations 
uppermoat in the miuda of these diatinguiahed scholars, 
or what were more especially intended to be discusaed. 
The absence of all logical analyais seems to make their 
reaaoning obscure and their eonclusioua unsatisfactory, 
The same difficulty infecta the works of earlier writers 
to a still greater degree. 

The amount of laborious thought and learniog that 
has been brought to bear upon the question how govern- 
ments have in fact, historically, arisen is volaminous, 
and illastrates in a most gratifying degree the erudition 
and industry of the eminent scholars who have devoted 
their attention to political topics. Their works are 
highly instructive as well aa curiously interesting. 
Among other valuable leasona, they enable us to see that 
the doctrine presented above is found lying at the bottom 
of all human governments, no matter by what particular 
means or long succession of events they may have taken 
form and shape. The writers often seem dimly to see, 
without reaching, the same couclusiou. Lord Brougham 
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eays: " Theuatoral foandattOD, then, of all government, 
aud the origin of a right to govern, and a correlative 
duty to obey, is this : in whatever way the power came 
originally to be lodged in one man's hauda, or oue cona- 
cil'B, or one senate's, and be its origin ever bo full of 
fraud or of violence, it is actually established, and pro- 
daces advantages to the community." Another writer 
says : " Most governments, in one way or another, and 
in a greater or less degree, have been founded, and are 
supported, by force. But they have been aud are anp- 
ported by another thing, more powerful on the whole 
than all other agencies put together — the sense, obacure 
and unconscious, but general, that any government, 
even the worst, is immeasurably better than none at all; 
and the aubmiasion, cheerful, iuditferent, or aullea, ae 
the case may be, yielded on that account to establiahed 
authority." Yeaman saya : " This sense of insecurity in 
a state of nature, and the inability of moat rude peoples 
to arrive at a better condition, and to aecare protection 
of themselves by voluntary conaent, by organization 
based on agreement, aud the uniform though ill-defined 
conviction existing among all men, of the necessity for 
protection and of the advantagea of concentrated action 
in procuring it, have been for fifteen centuries the 
unaeen, or but dimly seen, foundation and well-spring 
of the power of the feudal system and its wonderful 
tenacity of life." 

Now, this " sense " that any government waa better 
than none at all, and of " insecurity in a state of nature," 
and of the necessity for protection, and of the advan* 
tagea of concentrated action in procuring it, would 
have had little effect in producing submission, had it 
not been for the conviction, however undefined, that 
government was rightful so far as not oppressive. Tb« 



THE AMERICAN THEORY OP QOVERNKEHT. 6lA 

\ moat careful study of history will fail to disclose a 
I period or people where it did not exist. Men have not 
' rebelled to rid themselves of just government, but, on 
' the contrary, only to obtain it. Other influences apart, 
I they have always been much more ready to exact the 
fair duties of citizenship from their fellows and assert 
the right to their aid and cooperation than to rise and 
repel the unequal distribution of the burdens and 
benehts of government. I have many times heard men 
complain that their taxes were unnecessarily heavy or 
were not fairly assessed ; I have seen them evade the 
payment of them as of other honest debts, but I have 
never heard a man intimate that he ought not to be 
compelled to pay his just share of taxes, or, especially, 
that hia neighbor ought ;not. " The consent of the 
governed " has uniformly been accorded to just govern- 
ment, except only by the crimitial classes, which are 
found in every country. It is the vital principle which, 
however unconscious and UDobeerved, inspires the 
courage with which men fight for their country, and 
preserve it from destruction by foreign or internal 
enemies. 

BIGHTS WHICH ARISE IN THE PROCESS OF ORGANIZING 
OR CONTINUING GOVERNMENT. 

Id proceeding to the rights which arise in the process 
of forming a government, it is necessary distinctly to 
bear in mind that the principles of justice which it has 
been the purpose of the preceding pages to point o_ut, 
both private and public, as well as some yet to be indi- 
cated, are fixed and immutable. They are the enact- 
ment of a Supreme Legislator, No government estab- 
lished by men can have any right to tamper with or 
modify them. It cad only enact them into civil law. 
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Even if they were determined by the hypothesis of 
"general utility," according to the Utilitarian School, 
or by the incomprehensible theory of " growth," accord- 
ing to the Historical School, they would be noiie the leas 
fixed and changeless. The very purpose of all govero- 
ment is to carry them into eflect. The mere organiza- 
tion of a government is an implied enactment of them, 
if not a formal one. lience it is that the latter may 
be done by a mere "Preamble," or by the simplest and 
briefest " Bill of Rights." The gradual, fragmentary, 
and still crude and imperfect manner in n'hich this baa 
been done in the past, near and remote, is one of the 
most instructive inquiries of legal history. The tardi- 
ness with which men have arrived at a conception of 
tliia truth furnishes a significant commentary opoD their 
political character and capacity. The establishment of 
this truth and the guarding of it by muniments of po- 
litical organism, has been mainly the work of civil con- 
vulsions, bloody or bloodless. No more important 
political event haa ever occurred, none more pregnant 
with blessings to mankind, than when our fathers chal- 
lenged the world with the declaration that TO SECURE 
THESE EIGHTS, governments are iuatitoted among 
men. 

The overlooking or failure to grasp this proposition 
has been the primary and chief cause of the difficulties 
encountered by men in their efforts to unravel the 
problems involved in the organization of the machinery 
of government. It has been a very common assumption 
that it ia one of the offices of government to originate 
and create substantive "rights" and "wrongs," which 
is the reverse of truth. Its definite and sole purposes 
are : (1) to enact natural law into civil law — the law of 
God into the law of man — which, as has been said, ia 
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impliedly done by the fact of its formation, or may be 
formally done by a brief eentetice in an organic act ; (2) 
to devise and construct official agencies of many kinds, 
single and complex, such as may be most etiective in 
the securing and administration of justice; (3) to dis- 
cover and adopt the best modes of procedure for such 
governmental agencies; (4) to enact economic regula- 
tions for the guidance of all concerned, best adapted to 
secure the rights to which they relate and not incon- 
sistent with them; (6) to invent and prescribe such 
indifierent regulations as may be necessary to the same 
ends. No question will arise which is not strictly one of 
means to an end — an economic question — a question of 
politics. It is to build the house in which the body 
politic is to live, according to the principles established by 
the Divine Architect. Any tampering with the estab- 
lished principles of justice by human hands is, ia the 
highest sense, ultra vires — usurpation, if designedly done, 
a blunder, if ignorantly done. The question will con- 
stantly present itself, whether any specific regulation- or 
proposed law rfoes or will trench upon natural justice; 
but the fact that it so presents itself, only emphasizes 
the sacredness and immutability of the principles of 
justice. 

The foregoing being borue ia mind, and it being re- 
membered that, among those principles of justice, we 
have shown that every man has a right to the coopera- 
tioD of all his fellows in executing the definite functions 
of government, it is only a truism to say that the obli- 
gation to cooperate in doing a thing is an obligation to 
cooperate in devising and eonstructiug the machinery 
necessary to do it. This is not the assertion of any new 
or additional right or obligation; it is an identical prop- 
osition. If any should say : *' We will not cooperate ; 
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we will not vote; we will not deliberate with yon; we 
will not advise or cooBent ;" the ready answer would be: 
""We have a right to your cooperation ; you are Bailing 
in the same ship of society with ourselves ; it must have 
a captain and crew or sink; if you will not asBiet we 
will devise and set in motion the machinery ouraelvet 
and compel you to submit and obey." It is scarcely 
ueceasary to suggest that we now assume that the masa 
of the people are fully fitted for self-govern meat. It 
would be absurd to inquire into their right to do what 
they had neither the will, the honesty or the capacity to 
do. That is a case which will call for subsequent cod- 
sideration. It can be more readily underatood aftet 
some other matters have been settled. 

REPRESENTATION.~The first thing required will be 
Bome kind of "constitution," or "organic act." This 
can only be effected by deliberation, consultation aud 
agreement. In the ancient Greek republics it was prac- 
ticable for all male " citizens " to meet and confer in a 
single assembly ; but in a large and thickly populated 
country this is impossible. They can only deliberate 
and consult in a " convention " or assembly of very 
limited number. They must, therefore, choose and act 
through " delegates," " commisBioners," or " representa- 
tivea." No difficulty is encountered here. The right 
to employ an agent and to make one's self responsibla 
for Ills acts within the limits of the authority conferred 
upon him, is an elementary and universal right. Quod 
facit per alium facUper se. And his skill, Bpecial knowl- 
edge and talents may be employed, as well as his time 
and labor. (See page 186.) It applies to aggregations of 
men the same as to individuals. Partnerships, aeaocia- 
tioDB and private corporations grow out of it. It applies 
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3 men io their political capacity as well. The purpose 
br which such a delegate or repreeentative is comiuia- 
1 will, EX vi termini, fix the liraite of hia authority. 
But represeutatiou meatia Boniething more than 

lerely the aelectinii of au agent aud delegation of 
anthority. The obligation to cuoperate in conatructiug 
the machinery of goverument ia an obligation to do bo 
in devising the best practicable machinery ; not bung- 
ling machinery which cannot eflect, or can but imper- 
fectly eflect, its purpose. It ia an obligation to ehooBe 
the beat practicable agent — the man of moei theoretical 
and practical abilities, and who will honestly and dili- 
gently exert them. Every man is entitled at the hands 
of his fellows to the best governmental agencies, the 
best modea of procedure, and the best regulations of 
■which the knowledge and experience of the times 
admit. There is no apecifio form of agency, proceed- 
ing or regulation that he can demand, unless long ex- 
perience in the art of government has shown it to be 
the best. It is a matter of practical wisdom, not of 
right and wrong. He is bound to pay his ahare of the 
cost and render hia share of the service, but his right is 
that such cost and service ahal! be as light aa practicable. 
This is all that he can claim, but it ia much. It is a 
right that every one shall use his honeat and beat judg- 
ment as to the qualifications of propnaed representatives; 
and to this end that be shall use all practical means to 
inform his judgment. Anything short of this on the 
part of any citizen would be a refusal to cooperate under 
the pretence of doing so; or an effort to accomplish 
some other end under cover of that pretence. It would 
be a fraud practiced on all hia fellows. In its mildest 
possible form it would be a species of disloyalty to the 
society of which he formed a part. It is clear that all 
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are bound hotieetly and diligently to use the bcnltieB 
and facilitiea they poBBCBB to secure the most capable and 
trustworthy reprcBeutativea the times and circametaneea 
permit. 

THE RIGHT OF INSTRUaiON.— Eepresentativea are em- 
ployed to do what the people could and would have dona 
themselves directly, but for the phyaicftl impoBsibility. 
The right to employ an agent for such purposes iropliM 
the right to instruct him. if the principal bo chooBea. 
The representatives would doubtless be instructed to 
prepare a constitution and aubmit it to the people for 
adoption or rejection. This would be a decision by 
them of the economic questions involved in its structure, 
so far as they saw proper to pass upon them, Tfaej 
might, if they chose, instruct their agents as to the maiD 
features or any specific provision of the inetrument be- 
forehand. It is very certain that an agent employed on 
the ground of his superior skill and knowledge in tbe 
busiuesB about which he is employed will not in fact 
receive much instruction in advance. A client is nol 
apt to impose conditions upon his counsel as to how liii 
case is to be conducted or argued. And so most of tbe 
provisions of the organic act would pass unchallenged. 
But the right to consider and act upon them would 
remain the same. It could and would be done to a large 
extent by the selection of representatives whose views 
upon particular topics had been previously ascertained. 
Plans of structure or measures of policy might be em- 
bodied in " platforms " or otherwise formulated, and the 
assent or subscription thereto by candidates obtained in 
the form of "letters of acceptance," by public address, 
or in any other manner that would make their opiniooB 
known. This in fact is almost the only form iu which 
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|the right of iDstrnction hae beeu exercised among U8. 
ffin theory, however, it extends to all questionB of public 
policy. The only limitations to its exercise are common 
^fiense and common honesty. So far as structural princi- 
ples and policies have become well settled by long ex- 
terience in the art of government, by customs of long 
htanding or by the lessons of history, the discretion of 
representatives would need no restraiut, but only obser- 
vation and a mode of review, if it appeared to be called 
for. Instruction would only be resorted to, even in the 
indirect mode alluded to, with reference to questions 
upon which there was a divergence of opinion among 
the ablest and wisest men. As to these there would be 
but one mode of ultimate decision — thorough discussion 
before the whole people and a final finding by them. 
This would necessarily give rise to political parties, and 
is the only justification of them. 80 far as not duly 
and formally instructed the representative would occupy 
the position of an agent whose skill and abilities were 
employed by his principal, and would be bound to exer- 
cise them in good faith and with reasonable industry for 
the public welfare. It is not to be wondered at that 
publicists of the Utilitarian and Historical Schools deny 
this right of instruction. Recognizing no such thing as 
a law of natural justice by which the rightful powers of 
government are rigidly limited to economic questions; 
or rather, conceiving of the principles of justice as mere 
rules of policy, this right would extend to and cover all 
possible questions of law. Their whole system breaks 
down at this point. It makes popular government, 
which they profess to advocate, wholly abnormal. Mr. 
Mill invents something which he calls "constitutional 
morality," which he thinks should prevent the electors 
from constraining or limiting the discretion of repre- 
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Bentatives by instruction, directly or indirectly. Bnt a 
government founded upon that principle woald not be » 
Representative Governoient, but only an elective ariB- 
tocracy. 

Here again each ia entitled to the honest and best 
judgment of every other citizen. All that was said 
above on this point appliea with equal force, and need 



THE PRINCIPLES OF PLURALITY AND MAJORITY— Hera 
there are three classes of questions that must be decided 
by the people : (1) Who shall be chosen ? (2) Who is 
the beet man? (3) Which is the best policy, or line of 
policy ? These questions will continnally arise in the 
making and administering of laws (which conBtitutes tbe 
whole of governmenl) after the constitution is made aod 
its machinery set in motion. However much they may 
become intertwined with each other, and however com- 
plex the questions presented may seem, they will always 
be resolvable into these forms. They may, therefore, 
be here disposed of once for all. 

Ab to the first, it is merely one of personality, con- 
sidered, as it may be, apart from all questions of 
capacity. It will apply, in fact, to all those cases of the 
selection of officials where no special capacity or fitness 
is required, all who would be likely to be mentioned in 
connection with them being considered fully capable. 
But the question of personality may, in all cases, be 
considered apart from that of capacity. It is the simple 
question ; Who? No one has a right to be chosen; no 
one can claim that any other particular person should 
be chosen. Any means which will effect a decision may 
be adopted. It might be determined by lot without 
any injustice to anyone. And the lot is, in fact, often 
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resorted to in the organizfttion of Boards, Committeea, 
Jariee and other caaeB, But it requires a previous 
agreement upon that mode of decision. It cauDot lead 
to agreement in the first instance. (Oa this theory the 
adoptioD of the fact of descent by hereditary uoblea, 
was an appropriate way of deciding who should be 
primus inter ■pares — King.) 

But who is the best man ? This question usually pre- 
sents au impossibility. lafioite wisdom alone could 
decide it with absolute certainty. Among the persons 
who will occur to the minds of electors it must be 
matter of opinion. Ereryone who addresses himself 
honestly to it will have great difficulty in deciding it for 
himself; and he must be satisfied with probabilities. 
The probabilities may, indeed, in some cases, so strongly 
preponderate in favor of a particular person as to leave 
little or no room for difference of opinion, and unanimity 
of choice is not unknown. After the selection is made 
it can seldom be known whether it was the most wise. 
(When the highest capacity is demanded, it may safely 
be said that it is never the man who parades himself 
before the public and says: "I am the ablest statesman 
and the most trustworthy man to be found in this State 
or District; choose me." With equal confidence it may 
be stated that it is never the man who tries to defeat a 
free and honest choice by devices and contrivances to 
secure his own selection; especially .when these devices 
are, as they usually are, such as no mau of honor will 
resort to. Such a man is a public enemy. He labors 
to defeat the ends of good government — and iu so far 
forth to destroy it. I have been much amazed to see 
the slowness with which our people come to a recogni- 
tion of the fact that self- nomination for high and 
respectable oflice is always satisfactory evidence of an- 
21 
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fitneBS. All efforts to deserve confidence and prefer- 
ment, and to get them hy deserving them, are noble 
and honorable. All efforts to get them without deeerv- 
ing them, are ignoble aud dishonorable.) 

The remaining question is that of the beet policy to 
be pursued. This may become, at times, only a question 
of fact, the policy being clear when the fact or facta are 
determined. But generally it will seek after the proba- 
ble effects of some proposed mode of action or form of 
organization. Sometimes it may be determinable with 
reasonable certainty, and little or no difference of opiii- 
ion will appear. At other times the probabilities will be 
so evenly balanced as to baffle the most searching inqniry 
and divide the opinions of tha most learned, practical 
and skillful investigators. 

Now the problem is, how shall the people be able to 
agree upon these questions? The answer la that every 
man is bound to accept and assent to that plan which 
will effect the end of agreement, without violating anj 
right of his own. In selecting the ablest and beat men, 
where there are many to select from, the principles of 
majority, two-thirds, three- fourths, or even of unanimitj, 
might lead to agreement ; but in moat cases they woald 
not, and the agreement must be reached. Hence all are 
bound to accept the principle of plurality. When a 
majority or higher proportion are found to be in accord 
BO much the better, but a plurality is the highest rule of 
assent that can always be relied on. That rule, there- 
fore, is imposed as an obligation on all when deciaioa ia 
necessary. This would not be unjust to anyone. The 
judgment of a larger number as to fitness and capacity, 
making honest aud diligent use of all evidence and 
means of knowledge, advising and coQSulting freely 
with those who favored other candidates, would be tuan 
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likely to be correct than that of a smaller nnmber. 
When a majority were found to be of the aame opinion 
the probabilities of a correct reaalt would be by so much 
the alroiiger. 

But it will be said that there is always a select few in 
every community who would decide this question of 
fitness and capacity more wisely than a plurality or even 
a majority. If we admit this for the purpose of argu- 
ment, it does not modify the conclusion. Who are 
these wise and trusty few ? How are they to be found ? 
By what means are they to be identified? No rule of 
birth, education or wealth will do it. The discovery of 
these is exactly the problem before us, and a plurality 
vote is the only practicable method of reaching a deei- 
aioD. I freely admit that in a given state of society 
and suffrage, if the men selected for the management 
of public affairs are of a lower grade of fitness and 
capacity than those who would be designated for the 
same duties and aathortty by some other practicable 
method, the scheme of government then existing is not 
the normal and legitimate one for that people and that 
period. But without denying that there is an element 
of truth in the claim as to this wise minority, I am con- 
vinced that it is not bo great as is by many supposed. 
The most intelligent often make the greatest mistakes 
in the exercise of such a choice; and the most ignorant 
often prove to have exercised the best judgment. The 
weight and infiuence of the more educated and experi- 
enced is not lost. The exercise of one's best judgment 
always requires the use of all accessible evidence; 
included in which is the knowledge and opinions of 
those having better means of knowledge and better 
capabilities of judging. The press and the rostrum 
would be freely used. I think all who have observed 
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the currents of politics will admit that errors in the 
election of repreBentativee do not result from want of 
judgment, but from perversiii/ of judgment; and this pre- 
eentB a case not now under review. 

Ab to all questions of the best policy or line of policy, 
or questions of fact upon which the wiadom of such 
policy or line of policy might depend, the rule of major- 
ity can aWays be made applicable. Eauii question may 
be presented separately, and the vote will be a simple 
"yea" or "no," There must be a majority on one aide 
or the other, and a decision will always be reached if 
this rule is adopted. It will be the beet attainable 
resnlt, and will, therefore, do no injustice to anyone. 
The conclusions of the majority will be more likely to 
be correct than those of the minority. Our premiseB 
assume that they strive honestly and earnestly to arrive 
at correct concluaiona and vote accordingly. They will 
have the advice and counsel of all who poasess excep- 
tional theoretical knowledge; of all who have enjoyed 
superior opportunities of acquiring information as to 
facts; of all who have had valuable experience, and of 
all who are endowed with superior practical wiadom and 
ekill in judging of the adaptedneaa of the proposed 
means to the ends in view and in forecasting resnlts. 
They will have the aid of all accessible evidence. The 
means of intercommunication and of acquiring informa- 
tion are at this day almost unlimited. An honest man 
who was by any means prevented from informing or 
maturing bis judgment would refrain from voting at 
all, or accept the advice of those thought moat capable 
of advising correctly. Education and experience would 
have their full weight. As to all questions of fact or 
policy where certainty, or reasonable certainty, was at- 
tainable, there would be no difference of optDiou; diver- 
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geoee here being eatiefactory proof of perversity or slug- 
gish negligence in the search for and use of information, 
the vote would be unanimona. Serious dispute could only 
arise in cases where those having the best facilities, tbe 
moBt experience or the highest capabilities for judging 
were antagonistic. In such cases the weight of probability 
would be on the side of the greatest number. (In a 
etate of society and with a scheme of suffrage where 
this was not true I do not hesitate to say that the theory 
will not apply. But these are not the premises now being 
considered.) It is apparent that the rule of majority 
would be the highest principle of agreement that could 
be effective. Where any considerable uncertainty wtiH 
involved two-thirds or three-fourths would seldom be 
found in harmony, and no agreement would be reached. 
All, therefore, are jurally bound to accept this principle 
of mdjority as a plan of agreement. Autonomy of 
action must be effected. This plan will effect it. It is 
the liighest rule that will do so. It will do no in- 
justice to anyone^ but will give bim exactly what he is 
entitled to — the highest attainable wisdom in public 
policy, A refusal to accept it would be a refusal to 
cooperate in the work of organizing and carrying on 
government. 

I am unable to see that any one is under a just obliga- 
tion to accept anything less than the majority rule in the 
determination of economic questions. In our own coun- 
try, and indeed in all others where the ballot is placed 
in the hands of the people, these questiona are largely 
settled in connection with the election of legislative and 
executive officers. Where and when the state of "par- 
ties" is such that this practice necessarily results in a 
majority vote for the policy adopted, it is in accordance 
with theory, and cannot be objected to. But where the 
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reverse ie the case, and an important project of legisla- 
tion is adopted by a plurality, which is a minority vote, 
it ia vicious and unfair. It may be said that it is ex- 
tremely difficult, OP eveu impoesible, to avoid this. The 
impoaaibility I cauuot admit. As to the difficulty, it is 
Bufficieut to say that we are here in search of jurai 
■principles, not solutions of practical difficultiee. The 
latter is the work of the ecouomiat. They (io uot affect 
the principles involved, vrhich etill remain the eamef 
however difficult it may be to dflvise ways and nieatiB 
to apply them. 

This obligation to assent to the majority or plurality 
rules as principles of agreement ie an irresistible conclu- 
aiou in every muu'a mind. When the facta are coiitera- 
plated, it ie necessarily evolved from its framework, It& 
mandate ia, "leave society, or cooperate with tboae who 
compose it." It is ever present with them, though it 
may be only in a form of semi-consciousness — unstudied 
and unanalyzed. They act upon it spontaneously and 
without reflection. Burk says: " "^e are so little 
affected by things which are habitual that we consider 
this idea of the decision of a majority as if it were a law 
of our original nature." He testifies to the spontauei^ 
and universality of the aentiment without admitting it« 
authority. Had the atudiea of that truly great and good 
man taken a dift'erent direction, he would have diacovered 
that it is in fact " a law of our original nature." History 
here confirms what theory teaches, aa it always does 
when its lesaona are properly studied. These principles 
have been universally acted upon wherever aggregations 
of men have been so situated that a course of united 
action must be decided and no arbitrary power existed 
to prevent it, though the modes of ascertaining the 
opinions of the majority or plurality have often been 
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crude and imperfect, Tacitus relates of the deliberative 
asBemblies of the ancient Germane, that when the mem- 
bers approved the views of the speaker they manifested 
it by clashing their spears {frameas concutient); when 
they disapproved, they averted their shields and uttered 
a general murmnr (fremitu aspernantur). And thas 
*' they gave their opinion by a sign with their arms." 

It will be objected that the best men will not always. 
Id fact, be chosen for officials, even assuming the beat 
intentions on tbe part of voters ; that the wisest economy 
will not, in fact, always be obtained, even assuming the 
honest and earnest efforts of all to that end. This is 
admitted. It will generally be difficult and often im- 
. possible to determine when this is the case. It may, 
however, be admitted to be certain as a general propo- 
sition. But the best results that are attainable will be 
accomplished; and this is all that any one can claim as 
his right. Perfect government is an impossibility. 
This results from human imperfections, not from any 
defect in the divine plan of society. More or less of the 
consequences of imperfect government must be encoun- 
tered by every member of society, whatever may be the 
form of political organization. This cannot be escaped. 
It is part of the common lot. Benefits and blessings 
cannot be gained without more or less of toils, dangers 
and sufferings. "lu the sweat of thy brow shalt thou 
eat bread." 

It will also be objected that some are incapable of 
rational action upon these questions, even with the best 
intentions and with the aid of all the advice and infor- 
mation that can be conveyed to them. Many will not 
act upon their honest and best judgment in the choice 
of officials and the decision of economic questions. 
They will enter into combinations and conspiracies to ' 



328 TliK EGIItNCE OF LAW, ACCORDING TO 

procure and control the "apoils" Roll patrouage of office; 
to get offices which none of them are fit for, as Bhown 
by the mere act of doing so; to pilfer from the public 
or latteii and grow rich from it by indirect and dishon- 
orable means; to promote the interests of particular 
claasea or localities at the expense of others. Many 
will sell their votes outright, or barter them for favors 
received, or to be received, which is the same thing. 
All thia ia admitted. There is no society, even at this 
day, but has a liberal Bprinkliog of these political pests. 
They are the great curse of aociety, and the only aerioaa 
obstacle to good government. With many of them this 
course of conduct results from ignoraoce or want of 
reflection as to the nature and effects of such action. 
To this extent this class will be eliminated as fast as the 
cloud of ignorance and heedlesaneaa can be dispelled by 
educating and inducing them to reflect upon the vicious, 
vulgar, diahoneat and destructive nature of their con- 
duct. With many others it is indirectly the faalt of the 
public at large. Sluggish indifference, the absence of a 
proper sense of reaponsibility and duty as citizens, and 
a too exclusive devotion to private affairs on the part of 
the general public, leaves these political vermin to plan, 
conspire and work unhindered; or thoughtlessly con- 
donee thoir nefarious forays by easy forgetful ness. As 
rapidly aa public sentiment can be quickened and aroused 
opou this subject, and a vigorous public indignatioi) 
brought to bear upon the evil, another considerable ele- 
ment will be eliminated. Many whose sense of right 
does not deter them have sufficient pride of character 
to be unwilling to be known and numbered as among 
the "criminal classes." It may reasonably be hoped 
that in the more advanced political societies a time will 
come, not very remote, when this class will be redac^d. 
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to proportions that will dispel the apprehenaiona now 
entertained by many, and re-asaure the moat doubtiug as 
to the future. But there will atill remain a large claaa 
who will be governed in their political action by mer- 
cenary motives. Thia, however, only pointa to the fact 
that such peraons are uutit to have any voice at all in 
public aftaire — unfit to be clothed with the elective fran- 
ctiiae. It precipitatea the queation of the right of suf- 
frage, which will be conaidered in its order. In the 
discussion of the topic now before us this claaa must be 
assumed to have been excluded from the sovereign body. 
These principles of plurality and majority are, there- 
fore, merely the plana which everyone ia under obliga- 
tion to accept and enter into as the oecesaary means of 
effecting unity of action — to secure that autonomy with- 
out which there could be no government. "When a rep- 
reaentative is chosen he ia the agent of all, «a much so 
aa if all had voted for him. When the atructural form 
of an institution (aa a Legislature or a Court) ia decided 
on, it ia the agency of all, as much bo as if all had 
approved it. When a mode of proceeding or line of 
policy is adopted, it ia the mode oc policy of all, aa much 
so as if adopted by unanimous assent. Some will 
believe a measure not the wisest, as in fact it may not 
be; but it is the one established by the natural law of 
society of which they form a part, and ia therefore their 
own until normally changed. It ia not a government of 
a minority by a majority, or the reverse, but of all by 
all. Much haa been heard about the "rights of majori- 
ties" aud the "rigbtaof minorities." Thia results from 
a failure to comprehend these principles. Majoritiea 
aud minoritiea, aa such, have no righta at all. They 
have rights only aa individuala, and all have the same 
rights in this reapect. Each agreea, as he is bound to 
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do, that the questiou ahall be put to vote, and that the 
plau approved by the majority and the peraon preferred 
by a plurality, shall be the plan adopted and (he peraon 
choBeD. When the ballots are counted their voice is the 
voice of all. 

It is not true, as claimed by Mr. Mill, that it resnita 
in "the government of the whole people by a mere 
majority exclusively represented," or of "a majority of 
a majority being likely to be a minority," or "the com- 
plete disfranchisement of miuorities," or " a government 
of inequality and privilege." This error resalta from 
considering each member of a representative body aa 
representing those only who voted for him, and the elec- 
tors as voting only with reference to the " sinister inter- 
eats" of their claas or locality. This class and local 
representation is unknown to our theory of government 

Mr, Spencer, having laboriously arrived at the concla- 
sion that the just limits of governmental authority "are 
cooperations for maintaining the eonditiouB reqaisite to 
individual and social life," disposes of the whole question 
of the majority rule as follows: It is "an end desired 
by every one save the criminal and disorderly, flence 
it follows that for maintenance of this vital principle, 
alike of individual life and social life, subordination of 
minority by majority is legitimate; as implying only 
Buch a trenching on the freedom and property of each, 
as is requisite for the better protecting of hie freedom 
and property." This does not appear to me to acconnt 
for the rightfulness of the principle of majority at alL 

Burksays: "This mode of decision * * * ^liere 
apparent reason may be all upon one aide, and on the 
other little else than impetuous appetite, must be the 
result of a very particular and special convention, con- 
firmed afterwards by long habits of obedience, by a sort 
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of diBciptine id society, and by a strong hand, vested 
■with Btationary and permanent power to enforce this 
Bort of constructive general will." It " nauat be grounded 
on two assumptions : first, that of an incorporation pro- 
daced by unanimity ; and, secondly, an unanimous agree- 
ment that the act of a mere majority (say of one) shall 
pass with them and with others as the act of the whole." 
" On every principle which supposes society to be in 
virtue of a free covenant this compulsive incorporation 
must be null and void." "Out of civil society nature 
knows nothing of it." It is not to be wondered at that 
those who have no definite theory of government at all 
should have great difliculty with this as with other 
recognized principles of government. And we are not 
bound to harmonize, or discover the meaning of, what 
they say. 

Various devices have been contrived to secure what 
is called minority representation. The plan of Lord 
Russell was that, in a given district entitled to return 
three members, each elector should be allowed to vote 
for two. The one proposed by Mr. Marshall was that 
in a similar district each elector should be entitled to 
his three votes, but should be at liberty to cast them 
all for one man. The elaborate scheme of Mr. Hare 
may be stated, as to its leading features, as follows: 
The unit of representation to be ascertained, in the 
usual way, by dividing the whole number of voters 
by the number of members to be elected. All "dis- 
tricts," or geographical representation, to be abolished; 
each voter to be allowed to write on his ballot as many 
names as he chose, in the order of bis choice, but the 
ballot only to be counted as a vote for one candidate. 
Every candidate who received a number of votes equal to 
the unit, to be elected. All the votes received by any 
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candidate above the number necesBar; to elect him to be 
counted for the next lower who needed them; and » 
on through the list. These plans, all of English origin, 
have been variously moditied in our country, and some 
of them locally adopted. They are in fact, however, 
plans to secure the representation of class, local and 
boainesB interests, instead of citizens. I find no princi- 
ple upon which they can be juatitied. They are devica 
to adapt popular government to a people who are cot 
really fit for it. Aa such economic machinery they maj 
have value; but this is beyond the sphere of car dit- 
caBeioD. 

SOVEREIGNTY. 

But who shall choose the representativea ? "Who slmll 
instruct thera in so far aa they may deem to be requiBite! 
"Who shall in this indirect manner make the lawa and 
dictate or finally determine all the economies of gov- 
ernment? 

We have in the eectiouB next preceding assumed ■ 
substantial homogeneity of character and capacity amoDg 
the people, because of the impossibility of diaeussiiig 
more than one topic at a time. In fact, however, everj 
community is made up of all shades of character, from 
tbe least mentHl endowment consistent with human 
personality to the most exalted intellect; and from the 
lowest state of moral obliquity to the highest standard 
of unselfish honesty and honor, llere are importaul 
facts which must he taken into consideration. How do 
they afiect tbe problems. 

It has been seen above that tbe mutual rights and 
duties which make up the composite right of govern- 
ment may be divided into : (1) personal service ; and (3) 
contribution in the nature of taxation. Tbe latter of 
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these will not be affected by the facta now under review. 
It requires no mental or moral capacity to pay taxes. 
The f'urmer may be further subdivided into, (1) the eer- 
vice of the hands, and (2) the service of the head; or 
that which involves only, or ehiefiy, physical force, and 
that which requires the exercise of mental and moral 
faculties. The former of these will not be affected ; (the 
cases of cbildreu and others whose jural personality is 
immature, imperfect or impaired, having been previously 
disposed of.) All are included here, as in paying tuxes, 
without discrimination. So far as regards actual service, 
it will include little besides military and police duty — in 
the broad sense of all that is required to keep the peace 
at home as well as conquer peace abroad. But it chiefly 
refers to potential service rather than actual — the con- 
centrated force which stands always ready to be exerted 
if needed, and by its readiness and reeistlessness usually 
makes actual exertion unnecessary — the focalized will 
of the people, which continuously utters its " categorical 
imperative" sic volo, sic jubeo. This is the power that 
governs, so far as tbe idea of compulsion is involved, 
whatever the form of government aud whoever the ser- 
vants who devise its policies. It is the essence of all 
loyalty, and the prime factor of all government, to pro- 
vide the means and exert tbe power. It is only tbe 
remaining element of tbe rights and duties of coopera- 
tion which may be modifled by tbe facts now to be con- 
Bidered; and the problem before us is, who are invested 
with this class of rights and duties ? 

THE ELECTIVE FRAPJCHISE.— One of tbe greatest and 
most eloqueut of writers upon political topics has 
furnished an answer to this question which, though 
somewhat indefinite, appears to embody all the terms of 
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a trne solution. He saya: "There is no qnalificatioD 
for government but virtue and wisdom, * * * Wher- 
ever they are actually found they have, in wbatBoever 
state, condition, profeBaion or trade, the passport of 
heaven to human place and power," (Burke.) It is not 
a little singular that such a giant intellect should not 
have clearly seen that this " passport to heaven " is oot 
issued by virtue of any "compact" among men, and that 
the whole theory, apparently accepted by bim in some 
qualified form, which derives the right of governmeDt 
from some kind of compact, is baseless, and hence viciooB 
throughout. If the doctrine thus generally and some- 
I what vaguely expressed be true, as I insist that it is, the 

right to take part in the work of government ia a rtaturai 

L right. It restB upon a natural endowment which do 
artificial framework of society can create or destroy. If 
given by such artificial framework to those in whom it 
is not vested by this natural endowment an injustice ia 
done to all; and if denied to any in whom it is vested 
by this natural endowment a wrong is also done, not to 
them only but to all. The problem is to determine wLo 
are the persons thus endowed — what are the virtnes 
and what the degree of wisdom that are written in theae 
divine credentials. 
1. It is manifest that this right baa aome inlelUclud 
qualification. There can be no wisdom without intelli- 
gence. It would be absurd to claim for any class of 
persons a right to do what they have no capacity to do. 
The act of voting is not the mere dropping a ballot into 
a box. It is an act of choice and judgment. It requires 
the possession of some knowledge and the exercise of 
reasoning powers; how muck we need not stop here to 
inquire. It will be conceded that idiots, lunatics, imbe- 
ciles and young children have not sufficient of these. 
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detail these have personal rights and may have rights 
sbf property and domestic relations as distinctly as any 
Dther class of persons. They may also have legal obli- 
fationa aa to which they need gaidance and even con- 
Istraint and discipline. These classes of persons are in 
the poaition of having rights which they have not ca- 
pacity to vindicate, and obligations which they may 
innocently fail to fulfill. They belong to the defenceless 
classes whom it devolves upon the remainder of society 
to protect and secure, as we have heretofore seen. This 
general principle, so apparent at one extreme, has a 
wide application, and fades away to a point which van- 
ishes from imperfect human vision at the other. There 
are those who have a right to govern; and upon whom the 
all-wise Author of society has devolved the right and 
the dnty to govern others, providing, however, a code 
of immntahle principles — a law of natural justice, ac- 
cording to which they are to be governed. This is the 
true " divine right," Correctly applied in practice, it 
may give rise to a republic, an aristocracy, an oligarchy, 
or possibly even an autocracy, according to the stage of 
onfoldment and growth to which society has arrived. 
It has been too much assumed that there is something 
in the principle of popular government that is hostile to 
the more concentrated and centralized forms of govern- 
ment. This is not the case. The only conflict is as to 
the facta — the true application of the principle. 

There must be a line which separates those in whom 
the right to the elective franchise does not inhere on 
account of too feeble mental endowment from those who are 
not so disqualified. It is not here intended to attempt a 
detinite location of that line. It is another of the class 
of propositions to which we have several times had 
occasion to refer as not susceptible of exact demonstra- 
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tioD by human wUdom. It does not follow that there- 
fore the line does not extet. To lufinite Wisdom its 
metes and bounda may be always and everywhere 
Tisible. Had it been necessary that they should alao be 
visible to ua, the power to perceive them would have 
been given, but it seems to have been intended in the 
divine scheme that they should be discovered by experi- 
ence. Much may be said in regard to this question, 
and, whilst the boundary cannot be distinctly traced, it 
does not appear to me to be so elusive ae to make a 
practicable solution of the problem, considered separate 
from others to be next referred to, either dangerous or 
difficult. It is ouly necessary to keep clearly on the 
safe aide of the line without going to an extreme. If 
the BuftVage is denied to those who are rightfully 
entitled to it, a government founded upon such a 
scheme of aufirage is abnormal and unjust precisely to 
the extent of such denial. On the other hand, if aome 
are admitted to the franchise who are not really fit for 
it, this need not necessarily so dilute the aufirage as to 
become an injury or peril to society. The aubject takes 
too wide a range for discussion within the space aaaigned 
to these pages. My conviction, however, ia that, con- 
aidering this question apart from disquali&catioDa aris- 
ing from moral perversions to be next referred to, in 
view of the right of representation by the ablest talent, 
the abundant means at this day enjoyed of gaining 
information as to the ability, character, reputation and 
conduct of men and of current events, even by those 
who are unable either to read or write; in view, also, 
of the infrequency of occasions when there will be any 
call for voting directly upon any question of govern- 
mental policy, or for anything other than a representa- 
tive of some kind ; what is called " manhood aufirage" 
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and less appropriately " nniveraal suffrage," is not a 
dangerous extension of franchise. This conclueion may, 
however, be largely modified in view of other disqualifi- 
cations. We have pointed out above that mistakes ia 
choosing representatives and adopting economic plans 
or policies do not result from want of aufficient judg- 
ment, but from various perversions of it. 

2. It has been seen above to be the common right of 
all, that every elector shall exercise his best and honest 
judgment for the public welfare. A man who seeks 
mercenary ends by political means is a public enemy, no 
matter in how indirect or disguiBed a way it may be 
done. It is his legal duty to assist in navigating the 
ship of state. If he repudiates the duty and insists upon 
conspiring or combining with others to scuttle or wreck 
it, or sail it as a private enterprise which must soon lead 
to the same result, he clearly cannot claim, of right, a 
voice in the selection of captain and crew, or ia deter- 
mining the course to be sailed. He cannot repudiate 
the duty and at the same time claim the right, in order 
to abuse it to the injury and destruction of others. This 
ia a refusal to cooperate in the work of government, and 
justly incurs the penalty of being compelled to submit 
to the government of others. A professional thief, rob- 
ber or burglar cannot insist upon being entrusted with 
the vindication of the property rights of others. He 
proclaims by his conduct that he will not vindicate such 
rights. Precisely the same with the man who, from 
any one of numerous and diverse corrupt motives, com- 
bines or conspires with others to elect unfit officers 
{themselves or others) or to secure the enactment of meas- 
ures inimical to the public good and promotive only of 
private emolument. He declares by his conduct that he 
will not regard his duty to his fellow-mea, but will sacri- 
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fice their welfare for his own benefit. His cotidnct is 
crimiual in its nature. It ie, in fact, a betrayal of bia 
country, however groBB or mild the type of eoch betrayal. 
A king who should rule his kingdom in the ia tereet of him- 
self, his family and immediate retainers, and not for the 
welfare of his people, would clearly be unfit to rule at 
all, and might justly be dethroned. So a aovereigu voter 
whose share in the sovereign power ia exercised in the 
same spirit and from the same motives, is equally and for 
the same reason unfit to be clothed with the elective 
franchiae. It is doubtless trae of the great mass of the 
olasBCS of persona now in view that their want of all just 
right to take part in the government of their country has 
never occurred to them; yet it is true, uevertbeleea, that 
in a scheme of euffi'age adapted to strict jaral right they 
would be wholly excluded from the electoral body, I do 
not forget that a man's judgment may often be uncon- 
Bciously warped by interests peculiar to himself and no( 
in harmony with the general welfare. It is human to 
err, and in such cases it is divine to forgive, Bnt it is 
conduct which flows from mercenary motives of which 
■we are speaking, not honest error. It is also doubtless 
true of a large part of the class we are now considering 
that they are unconscious of doing any wrong to their 
fellow-men and society when they allow themselves to 
be controlled by mercenary motives and to pervert the 
franchise with which they have been entrusted for sacred 
public purposes to purposes of private business and selfish 
emolument. I have observed men, who had repeatedly 
pledged their lives upon the battlefield for the integritr 
of their country, devote the next succeeding score of 
years to lines of conduct more fraught with danger aud 
injury to their country, because insidious and disTuised, 
than that of any rebel in open arms. lu these cases tlie 



TUB AMERICAN THBORY OF GOVBEBMENT. 839 

fault results, not from general ignorance, but from igno- 
rance upon this particular subject. Herein lies the 
justification for the hope of great improvement in the 
future, as the public mind becomes enlightened and 
quickened with reference to it. 

3. Capacity and honesty are not euffieient to consti- 
tute fitness for the responsibilitiea of a voter. These are 
wholly passive; but the duties of an elector are active. 
Mere capacity and honesty may co-exiat with a total 
absence of all will actively and effectively to exercise 
them. No one is more unfit for the performance of a 
voluntary act than he who will not do it. The want of 
reasonable and diligent care in matters of business, even 
when the motive was good and there was no lack of 
capacity, renders a man responsible for the damage 
resulting from such negligence. So here the same want 
of care and diligence in the use of the ballot renders a 
man unfit to be entrusted with it, and justly obnoxious 
to the penalty of being deprived of it. It is a weapon 
of defence which such conduct converts into one of 
destruction to the defenders. A vote cast with indiffer- 
ent ignorance is usually as bad as one cast with im- 
proper motives. This want of political vitality is the 
Boi! in which most of the noxious weeds take root and 
grow with such prolific and refractory life. It is a much 
greater obstacle in tbe way of popular government than 
want of capacity and honesty. " The price of liberty is 
eternal vigilance," said one of our greatest statesmen. 
The acquired habit and character which lead to constant 
consultation and cooperation for the public good are the 
qualifications which are most essential to render a people 
fit for self-government, and make it practicable. It is 
the want of this habit and character which makes some 
form of arbitrary government necessary, especially in 
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early, undeveloped or uoprogresaive states of society. It 
would be an eaey task for men to neutralize the plans 
and devices of mercenary membere of any political 
society and to prevent or eliniinate most of the reenlte 
of bad goverument, if there were not ao many who have 
never realized that fitnees for the elective franchise im- 
plies and requires the will to make active and vigilant 
use of it. A sovereign who customarily neglected the 
affairs of state aud devoted himself to private busineBB 
and pleasure, might justly be driven from hia throne. 
A sovereign voter who does the same, may justly be 
deprived of the franchise. 

This political vice is painfully prevalent, even among 
those of whom it could not be truthfully said that they 
are unfit to be voters. The inertness of the maBs of 
men as to political affairs is one of the discoaragiiig 
facts of political science. The easy credulity with wbioti 
they surrender to others, whose motives they do not 
know ; the leadership and management of all those mani- 
fold activities and preparations which lead up to theb&l- 
lot-box; the indifferent trustfulness with which tbej 
elect self-nominated " candidates " to positioiiB of higb 
and important trust; the unsuspecting blindness with 
which they permit the most nefarious plots to be ca^ 
ried out before their eyes, and the sluggish careleesoeM 
with which they condone and forget political offencM. 
when discovered, are phenomena which cause Burprist 
and wonder. The paiufulness of these facts is greatly 
relieved by the gradual improvement and progress in th« 
right direction which is apparent to the careful studenl 
of history, or even to the observer during a generation of 
passing events. Thefullest faith in the future of popular 
government is abundantly warranted. The following 
remarks of a great historian, whilst they show dear sp- 
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preciation of present difficultiea, express what appears 
to me a groundlesa apprehenBioo. He saya, " How the 
wiaeBt are to be discovered, and how, when discovered, 
are to be raised to power, is a problem which has never 
been solved completely, and never will be solved com- 
pletely. We have to bo content with iipproxiraations 
to a solution — aome nearer to completeneaa, some further 
from it, UuiverBal suffrage ia one method which, under 
certaiu conditions, answers better than any other wonid 
do, but it ia no law of nature. It ia a passing expedient, 
like the rest. It will succeed while these couditiona 
continue; it will break down aud pass away when the 
conditions change." (Froude, N. Amer. Rev., Jan., 1880, 

FEMALE SUFFRAGE.— There are probably few topics 
npon which more has been said or written, and at the 
same time less having any point or discoverable bearing 
upon the problem under discusaion than upon this. The 
problem ia one of great embarrasBment. My study of it 
has not been satisfactory to myaelf. I have not been able 
tosohe the problem. It must be susceptible of exact solu- 
tion, however, and this it will doubtless receive in due 
course of time and candid diacussion by abler pens. 
Meantime, the following considerations seem to me to 
point to the solution : 

1. Through all the previous chapters it has in no 
case been necessary to refer to the distinction of sex 
in order to determine a principle of jural right, except 
that affecting domestic relations. In all our consid- 
eration of personal rights, rights of property, rights 
springing from contract aud rights of reparation for 
tortious conduct, we have not found any of them modi- 
fied in any manner or degree by the fact that our race 
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is divided into malo and female. Even iu the case of 
the marriage relation both parties enter into it by volun- 
tary compact, and tho deflectiouB of jural right which 
result therefrom must be regarded as confined to that 
relation. A woman iu becoming a wife does not waive 
or resign any rights which she previoualy posaesaed 
with reference to any other relation. It cannot, there- 
fore, be referred to as having any bearing upon this 
qnestion. 

2. With two exceptions (noted below), and these not 
easily disentangled from the mass of nebuloas talk npoD 
the snbject, all the reasons that have been given for 
denying the ballot to women, and which are worthy of 
consideration at all, range themselves under one of the 
three heads above indicated as applying to men — want 
of capacity, want of political honesty and want of will. 
These disqualifications, therefore, to whatsoever degree 
they may or may not exist, are not referable to sex. If 
it were true that sex divides the human family into two 
grand divisions, one of which is composed of persons 
who all lack the necessary qualifications for the sntfrage, 
the distinction of sex would only be the boundary line, 
and not the disqualification, the evidence, not the cause. 
Even if claimed that one or more of these disqualifica- 
tions result necessarily from the sexhood of women, the 
result would be the same. But both these assumptione 
are too gross to need consideration, 

3. In all the voluntary associations between the sexes, 
there is a sentimental relation which impels the men to 
assume all the perils, exposures, drudgery, and even 
expense, so far as practicable ; and the women grace- 
fully to accept the homage paid them, so far as not pro- 
ductive of a sense of imposition, and at all times to 
tender voluntary counsel and assistance, so far as not i 
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inconaistent with a eenee of womanly modesty. This, 
however, is not a jural right, but a privilege chivalroaaly 
extended and appreciatively accepted. 

4, There is a relation of modesty between the Bexes 
which requires a large degree of separation, and permits 
intimate association only between man and "wife, and 
quite young children. It is very clear that women were 
not intended for any such personal service as would 
require immediate and promiscuous association with 
men. It has generally been assumed that military ser- 
vice was an instance of this kind. If, however, all other 
considerations, except this relation of modesty, be left 
out of view, this does not appear to me to be necessarily 
flo. The sexes might be organized into separate com- 
panies, battalions and brigades. There appears to be no 
political activity required by membership of the sover- 
eign body which this consideration, considered apart 
from others, would preclude. 

5. The exercise of the right of suffrage is, rightly con- 
flidered, an exacting duty, not an honorary privilege. 
Men would gladly be relieved of it if they safely could 
be. It is looked upon as an exalted privilege only by the 
vnlgar and ignorant, who seek through it a notoriety and 
consequence which their merits would not command, or 
who desire to make it the means of mercenary aggran- 
dizement which their lack of ability or industry would 
otherwise preclude. Hight-minded men cheerfully and 
even laboriously perform the duty ; but it is as an obliga- 
tion required of them by their fellow-men, and a right, the 
waiver and neglect of which is followed by the penalty 
of bad government and possible oppression. It must be 
borne iu mind, in considering this proposition, as indeed 
most others of political relations, that there is no neces- 
sary connection between voting and holding office. The 
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voter iB the sovereign, the official is only bis agent &ui 
employe. 

6. The rigbta to be secured or protected by govern- 
ment are, except only within a Hmlted field of ciomestic 
relatione, the aame in the ease of women aa in tiie case 
of men — not parallel, but identical. Laws which pro- 
vide for the making of public improvemeuts, protecting 
the rlgots of personal liberty and security, freedom of 
conscience, of speech and of the press, of property, con- 
tract, and reparation for injuries, make no reference to 
sex. It is only required that there should be no dis- 
criminations. There is no case in which a discrimina- 
tion can justly be made against women. Those which 
refer to sex, in relation to the marital relation, taxes, 
personal service and some others, are exemptions, not 
impositions. Those which have in fact been made in 
the past were intended for their protection, and were 
actually protective in effect at the time of their origin, 
only becoming otherwise by the changes which time has 
wrought in society. In all civilized States they have 
been chiefly removed. A few "disabilities of married 
women" remaiu; but these will soon disappear. When 
all discriminations disappear, men caDUOt have good 
government for themselves without providing the aame 
for women. 

7. The conclusions I reach, in view of the foregoing 
considerations, are : (1) That men are under a moral 
obligation to do the work of securing good and effective 
government, and women are under a moral obligatioa to 
accept it if so furnished; (2) that women are endowed 
with the aame rights in relation to government that men 
are, and might assert them if necessary — it cannot be 
doubted that women have the rights of self-defence, 
and to rebel if oppressed; (3) that there are relatione 
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reBolting from Bex which will always make it unneceH- 
Bary for women to assert their rights in relation to 
government, and highly desirable that they should be re- 
lieved from the duties imposed by the right of suffrage ; 
and that acting upon these coDBiderations, they will always 
be.asnow, wanting in that will to perform the duties which 
■we have seen to be the most important qualification. There 
will always be, as now, a few exceptions ; and if any law can 
be devised which will admit them to the suffrage without 
opening the floodgates of irremediable evils well under- 
stood, they should be admitted. I do not believe any such 
law can be devised. Fortunately, the question cannot 
be regarded at present as a practical one, but only as a 
question of speculative science. Women would never 
be asked, if they might be, to aid in fighting a battle, 
suppressing a riot, extinguishing a fire, building a road, 
doingjury duty, or, indeed, in any of the personal service 
of government. All official service might be, and if it 
were necessary, would be, made compulsory ; and from 
all these they are excused. A poll tax is seldom, and in 
most States never, laid upon them. I verily believe that 
men would gladly relieve them from all property tax, 
also, if the burden of taxation were not so heavy. They 
cheerfully accept all this exemption. Discussion of all 
questions of politics is open to them. Exclusion from the 
elective franchise erects no barrier to obtaining office. 
Some official responsibilities are entrusted to them, and 
many more should and will be. They are nearly unani- 
mous in declining the suffrage, and consenting that the 
work of government shall be done and most of its burdens 
borne by men, and this we have seen is the worst of 
disqualificationB. A genera! regulation excluding 
them all from suffrage comes nearer to the strict 
linea of justice than can be drawn with reference to 
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any clase of disqualified men. The few who do not 
eo decline audasBent caa only complain of the impoaei- 
bility of framing a law which would iDtrodace them 
into the governiug body without opeaiag the door to a 
torrent of abueea heyond remedy. 

It is apparent that when we have aecertained who are 
entitled to be clothed with the elective fraDchise, we 
have determined who constitute the body in whom right- 
ful and ultimate eovereignty resides. "Whether this 
body be few, many, most or all, these are the persoos 
who have a right to rule ; they are the eovereigoB. This 
sovereignty, wherever vested, is so vested by a law of 
nature — which is a law of God. All rightful, original 
sovereignty is of "divine right." 

MONARCHY.— It is theoretically possible, though beyond 
the bounds of probability and unknown to history, that 
in a comparatively small, thinly populated and barbarooe 
or semi-barbarous political society, there might be found 
but one single person whose mental, moral and physical 
endowments brought him within the qualifications of a 
rightful ruler. In such a case, conceivable but impracti- 
cable, he would be a true monarch " by right divine." 
In 80 far as he could command the resources and power 
to do so, he would have a clear right to govern his peo- 
ple, who would properly he called "subjects." It is 
conceivable, also, that he might eo win the confidence 
and affections of a large number of his people, and with 
their support might so organize and co-ordinate the 
political forces of the State as to command the necessary 
resources and effect the ends of government to a very 
good degree. His rule being righteous and wise, there 
would be no inducement to, or cause for,rebellion. Even 
in this extreme and hypothetical case the sovereign woald 
rule with " the consent of the governed " — not formally 
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and conjointly given or in any aeuse by compact or dele- 
gation, but tacitly yielded by and exacted of each — with 
or without a consciousneBS of obligation so to do. It is 
quite true that his "just powers " would not be "derived " 
from that consent. This is no impeachment of the cor- 
rectness of the principle laid down by the founders of 
onr Republic. They referred to delegated, not ultimate 
and original sovereignty. It may be safely assumed that , 
no such extreme case as that above assumed has ever 
in fact exiated, though the reign of the good King 
Alfred appears to be a remarkable and most interesting 
approximation thereto. It may be added that the irre- 
concilable antagonism of principle so generally supposed 
among ua to exist between popular government and the 
various forms of so-called arbitrary and prerogative gov- 
ernment, appears to vanish upon close examination and 
scientific analysis. This, however, does not warrant the 
famous proposition of King James of England, that the 
people should, in the ease assumed, trust in the justice 
of the King as they have faith in the justice of God. 
Their fealty would be predicated upon that justice as a 
pre-existing and jurisdictional fact. 

ARISTOCRACY.— In the early history of every civilization 
now highly evolved, will be found a long period of time 
during which the qualifications essential to juat political 
supremacy were the endowment of but a comparatively 
few persona. This resulted not so much from the differ- 
ence of moral qualities as from the isolation of the 
people, absence of the meana and opportunitiea for ac- 
quiring necessary knowledge, imperfect social cohesion, 
and the want of acquired political character — that co- 
ordination of activities directed to political ends which 
ooDBtitutes the will to govern, which we have seen to be 
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the most important qualtficatioa. Upon the principles 
above laid down these few would be, iu every sach caae, 
the rightful Bovereigne. They would be the "peers" 
of each other. If, in the construction of the best form 
of government, or governmental agencies, the circuin- 
stancee in their judgment admitted of, they should, 
directly and designedly, or indirectly and under the 
.pressure of current events, select one of their nnmber 
for life as their king; and should adopt as the future 
rale of selection to the same primacy the principles of 
descent and primogeniture, this would present the ordi- 
nary case of " limited" or "constitutional" monarchy 
in its general features — limited, perhaps, not by a 
written and accurately defined, but by an unwritten 
though not less firmly established and vigilantly guarded 
structural organism. Even the principles of inheritance 
and primogeniture would not be necessarily anjust, or 
even unwise, if a better were not for the time practic- 
able. We have seen above that when election is only 
for the purpose of designating a person from among 
those deemed to be equally qualified, the mode of selec- 
tion is indifferent, as no one has a right to be selected 
himself, or that any particular person should be chosen. 
All being deemed equally fit, the choice would be with- 
out reference to fitness. It will be readily recalled that 
in the early history of our mother country it was a part 
of the theory of the state that the nobles were the 
" companions " of the king, and in all respects his peers, 
except in the kingly office. This rightful rule of " the 
few " would be, for the reasons before assigned, govern- 
ment by " divine right." And this sovereign few 
might increase in number until tliey became many, or a 
majority of all. As they multiplied in number and 
realized their right to he admitted within the governtQff j 
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f body, the justice of tbat claim would presa with ever 
asiDg force against the structural barriers. If 
those barriera abould yield with reaaonable plasticity, 
maintainiDg at the same time a safe aud reasonable 
£rmnesB and tenacity, this would present an instance of 
the norma! diflerentiation of political institutions in 
the direction of what appears to be their ultimate and 
completely developed form. This baa been, in the 
main, the bappy lot of our mother country. Most 
devoutly do we wiah her, during an indefinite future, 
the same peaceful fruits of a wise and just couservatism. 



DEMOCRACY.— It is also theoretically possible that all 
might be poeaessed of the qualifications required to 
invest them with the mantle of sovereignty. This is 
equally hypothetical with the case of pure Monarchy. 
Being possible, however, it may be conceived of and 
predicated for purposes of illustration. Here all would 
be sovereigns, and again by " divine right." It will 
always be an open and undeterminable question how far 
any particular civilization has unfolded in this direction; 
and in any state of society as yet within the range of 
reasonable anticipation it may always be assumed tbat it 
is still far short of the stage of rightful, pure democracy. 
There may, however, be such any approximation to it 
as to make it safe and practicable to adopt the principle 
of "manhood suffrage." Historically considered, we 
have no knowledge of a strictly pure representative 
democracy prior to our own, unless ia some of the ex- 
tremely primitive communities where government can I 
scarcely be said to exist at all. No one of us will deny 
its imperfect and unsatisfactory workings among us, 
especially in view of events yet recent; but we firmly 
believe that it has worked better, on the whole, than any 
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other polity which might have been adopted; and we 
as firmly expect constaotly improviog results in the 
future. 

SOVEREIGNTY DE FACTO.— "We have seen above that, 
however clearly the prineiplee aflectiug the question may 
be settled, it is impoBsible in practice to draw the lines 
where strict science would locate them. It is not pos- 
sible to determine, in fact, jast who belong to the body 
of persons in whom the sovereignty is rightfally vested. 
For some wise and beneficent purpose this has been left 
by the all-wise Designer of the plan of society to be 
proximately discovered by experience. From this it 
always results that some must be admitted to the elec- 
tive frauchise who are not entitled to be so admitted, or 
some excluded from the governing body who rightfully 
should be included. There must, therefore, be always 
a margin of difference between the body which actually 
possesses and exereisea the powers of government and 
that which rightfully should posaess and exercise them — 
between sovereignty de facto and sovereignty de jure. 
"When this margin is large in the direction of a too 
extended suffrage there is great danger of Anarchy and 
violent reaction, as there is no other mode of remedy. 
When it is large in the other direction there is danger 
only as the powers of government are exercised unwisely 
or unjustly, and it may be cautiously diminished by 
orderly methods. In such enlargement of the suffrage 
the limit of clear safety must be studiously observed for 
the reason above stated. It ts easy to descend, but no 
provision can be made for the returning step. Nations, 
like individuals, must learn wisdom from experience, 
and must sufier the penalties of unwise conduct. When 
the margin is narrow in either direction no evil 
need be apprehended from it. 
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DELEGATED SOVEREIGNTY.— Thus far we have been 
flpeaking only of original or ultimate sovereigntj — the 
right to form, reform, maintain and direct the machinery 
of government. But when the agencies of government 
have been organized and clothed with euch powers ae 
the ultimate sovereign may deem proper, these powers 
are exercised by delegated authority. All officials are but 
the agents of the sovereign body, and the aggregate body 
of officials constitute "the government." This delega- 
tion of sovereignty may be made by granting specific 
powers, as in the case of our national government, and 
reserving those not so granted, or by making a general 
grant of governmental authority with specified excep- 
tions, as in the case of our state governments. In no 
case can the power delegated be more than that which 
inheres in the ultimate sovereign. A grant of " all legis- 
lative power " is a delegation of no more than the rightful 
law-making functioD. In no case is alt governmental 
authority delegated, as that would include the right to 
alter the fundamental law. 



DIVIDED SOVEREIGNTY. LOCAL GOVERNMEHT— It is mani- 
fest that those in whom resides the original authority 
may construct such a frame-work of government as 
seems to them most likely to meet the ends in view. 
In a widely extended country they may organize a sys- 
tem of co-ordinated general agencies for the whole 
country, clothing such system with a part only of the 
whole sovereign authority, and leave the reserved 
powers to be delegated to local ayatems extending only 
over well-defined parts of the territory. In this case 
there would be a national government, whose authority 
would be coterminous with the national boundaries; 
, and provincial or state governments limited to specific 
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BubdivieionB, as with ue. Each of these goveromenta 
would be "sovereigQ " within ita sphere in the same 
sease, and one as much ae the other. On the other 
hand, the whole right of government might be delegated, 
without reserve, to one general syBtom of agencies, as 
is claimed to be the case in England. No limit, it is 
held, is there placed apon the authority of parliament — 
eousisting of king, lords and commons — all the author- 
ity of the ultimate governing body being delegated to 
this compoBite government. I cannot but think, how- 
ever, that if parliament should enact a law which de- 
prived the people of Bome one of their longest enjoyed 
and most cherished elementary rights, the courts of our 
mother country would find limitations in the unwritten 
part of her constitution which are not now recognized. 
Pew legal events are more common in oor owe coun- 
try than that of our courts pronouncing a law to be 
null and void on account of being " unoonstitutional." 

The extreme importance of bringing and keeping the 
agents of the people as closely and constantly under 
their immediate observation as practicable, justifies the 
wisdom of our system of state governmeata. 

The cogent reasons for local government and Tocal 
administration could not be easily expressed in more 
clear and convincing terms than was done by Chief Jus- 
tice Beasley in State vs'. Goveim, New Jersey Supremi 
Court, December 19th, 1SS5. In explaining the reasons 
for a constitutional provision prohibiting "private, local 
or special laws * * * regulating the internal affiiirs 
of towns and counties," he aays : " The prime motive of 
its introduction into the organic law must have been the 
prevention of legislation for localities, by the votes of 
legislators who were not liable to be called to accoaat 
for their conduct by the inhabitants of such localitiet. 
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A disastroua experience had manifested that the 
most ruinous laws, operative only in a particular city or 
a single county, had been easily obtainable at the 
instance of interested persons, when it was evident that 
such lawa would not have been enacted if the burthenB 
of them would have fallen on the citizens of the State 
at large. My inference is, that this irresponsibility of 
the law-makere for local legislation was the flagrant evil 
of which the prohibitory provision in question is the 
provided remedy." An additional justification is fur- 
nished by the fact that different parts of a large country 
present great variations of climate, productions and 
industries, to all of which legislation must have refer- 
ence. 

This, however, is an economic question which does not 
come within the purview of our subject. The importance 
of this matter has always been recognized to some extent, 
in widely extended nations. Rome allowed a large 
degree of political autonomy to her Provinces, conquered 
and brought within her dominion from time to time. 
The economic wisdom of this principle of local govern- 
ment is attracting more attention as time progresses and 
old nations suffer the penalties of its neglect. Notwith- 
standing the sad and destructive events yet recent, I 
feel confident no one will deny that the application of 
this principle in our own country, by preserving the 
eystem of State governments, clothed with a good share 
of the original sovereignty, baa justified the wisdom 
and in great part met the expectations and realized the 
hopes of the fathers of our republic. 

LOCAL ADMINISTRATION-MUNICIPAL GOVERNMENT.-This 
subject lies wholly outside of our field of discussion. 
It is mentioned only because it is so often conf\ised with 
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local government, it being, in fact, only the local admiii- 
iatration of laws made by a State or national govern- 
ment. Legislative authority cannot be transferred by a 
second delegation from those upon wbom it baa been 
conferred by a first delegation, but local executive agen- 
cies can be erected. This is only a fractional part of 
*' government." And the terra " government " can only 
be applied to it in a much modified sense. It ie only a 
carrying out, still farther, of the same wise principle of 
public policy which dictates Provincial or State govern- 
ments; that of placing the bearers of authority oa 
nearly as practicable under the eyes of those most im- 
mediately interested in their skill and Hdelity; and 
making the latter as far as practicable the immediate 
administrators of the laws wbich more immediately 
concern them. Hence our States are territorially divided 
into towns (or townships), counties and boroughs or 
cities. In the former the whole people assemble in 
*' town meetings " and administer the laws attecting 
many of their local afiairs. In counties and boronghe 
or cities the principle of representation is introduced, 
from the necessity of larger nambers, and the same i» 
done by Boards of Freeholders, Common Councils, etc 
The " resolutions " and " ordinances " adopted by thefle 
bodies cannot properly be called laws, as they are not 
prescribed by the " supreme power in a State," but only 
regulations according to wbich they exercise the powerft 
with which they are clothed by that supreme power. 

INCOMPLETE SOVEREIGNTY.— Some States, with all tUa 
structure and semblance of nationality in other respects, 
are in various ways and degrees tributary to other States, 
never having attained complete independence, or having 
lost a portion thereof. It may be a tribute of money, 
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or of troopB, or of ships of war. These may be periodi- 
cally supplied, or furnished on specific occaeione, accord- 
ing to definite stipulations. Theso are subtractions from 
the sovereignty of such tributary States, the power of 
government being so far exerted therein by the States 
exacting the same. An annual tribute exacted by force 
is an annual taxation by the sovereign State, though 
levied through the agencies of the dependent State. 
Nothing short of the complete control of both internal 
and external affairs can constitute a completely sov- 
ereign and independent State. There can be no such 
distinction as " external " and " internal " sovereignty. 
{Moltand, 42.) 

The quantity of law bearing upon suffrage will be 
always quite limited ; but the history of this subject 
i. wide field for curious and instructive research. 



I 



CITIZENSHIP. 

We have seen that the right of government consists 
in the right of each individual to the cooperation of 
every other individual in carrying on certain specific 
enterprises or political activities denominated functions 
of government, with the correlative obligation. Sov- 
ereignty is the exercise of sovereign authority in any 
degree. This reciprocal tie by which each is bound to 
the whole and all to each other is called allegiance (ad ligo). 
The body of individuals in whom this right and coordi- 
nate obligation inhere are " the people " of any particu- 
lar State or nationality. These we have found to be 
composed of the following elements : 

1. Those who recognize both the right and duty, and 
who honestly proceed to discharge the duty by devising, 
potting in operation and conducting the legitimate 
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agencies, methodB, regulations, ways and means of ac- 
complishing tbat end. I have said those who koi 
proceed ; because those who proceed diskonestlj/ are doing 
the very reverse of discharging a duty, as has heforft 
appeared. These, however small or great their number, 
compose the rightfully governing body — the electors. 

2. Those who, recognizing the right and doty, though 
probably always with much indefiniteness, either from 
their own misfortune, fault or neglect, do not honestly 
proceed to the discharge of tbat most important part of 
the duty; thus showing, however numerous, that they do 
not belong to the rightfully governing body, but to tbe 
non-electors or governed, good citizens who are willing to 
submit to reasonably just government without taking 
part in it. It need only be noticed in passiug that this 
does not divest them of the rights and duties of per- 
sonal service and contribution — the right to have good 
government, 

3. Those who ignore this composite obligation, how- 
ever much they may insist upon their rights, and who 
violate the duties so far as not exacted by compulsion, 
direct or indirect — the " criminal classes," actual or 
potential — the actual doers of crime and those who are 
only restrained by the terms of the law or the corapd* 
aive force of shame. This class is more comprebenBiM 
than is usually supposed. To get what is not one's owd 
by conspiring with others to secure the passage of an 
unjust law for mercenary ends is as distinctly dishoneBt 
as to defraud one's neighbor. It is not less an ofieuce 
because it is the general public who are robbed of whst 
belongs to them. But this class also are entitled to tbe 
protection of laws not violated, as two wrongs do not 
make a right, and they cannot divorce themselves from 
the duties of personal service and coatributiou. 
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4. Those whose peraoD&lity is immatare, incompIetA 
or serioualy impaired — children, luoaticB, idiots and the 
like. These are not only entitled to the eqnal protec-> 
tion of the laws, but, as has been eeen, to guardianship 
and maintenance, either from specific individuals or the 
public. 

It will be noticed that there is connected with all these 
classes the idea of permanent association, or " domicile " 
— residence animo manendi. No man could be entitled 
to the cooperation of his fellows in building a road if 
to-morrow he intended to leave that political society and 
join another; he could not be entitled to their aid in 
administering justice if, before that aid could be given 
or rendered, he intends to be beyond its reach; and so 
of all the functions of government. It may be remarked 
passim, that in the nomadic state the idea of place would 
not be involved, but only that of continued membership 
of the political society. This character of permanent 
association constitutes " citizenship." All others are 
iens." This quality of citizenship has been and atill 
is much misunderstood and very much strained. The 
huniblest member of any political society is as dis- 
tinctly a citizen as the most exalted. The word itself, 
however, has been used in different senses. To be a 
[■J" Roman citizen " meant not only to be a subject of that 
government, but one who carried with him throughout 
the empire the privileges and exemptions established by 
'tiie law of Rome proper as distinguished from that of 
the Provinces. Its signification " within the meaning of 
the Constitution of the United States" has been greatly 
disputed. {See jyred Scott vs. Sanford, 19 Mm, S9S.) 

These permanent residents or citizens, may have 
been " native-born " or may have become members of 
the political society after birth. We consider in their 



358 THE SCIENCE OP LAW, ACCORDING TO 

place the rights of expatriation and affiliation ; also the 
provisions of public law called "naturalization," by 
which that change of permanent residence is ascertained 
as a question of fact, regulated and established. When 
it has, in fact, taken place, tJiere is no difference between 
the native-born and the affiliated citizen as to jural 
rights, private or political. The qualifications prescribed 
for public office, by which the foreign-born are often 
rendered disqualified for holding certain offices of the 
highest importance, are cautionary provisions of eco- 
nomic law, not of jural law. There is no sueh distinc- 
tion as that of *' aliens and natives." (Kent) Those 
born under a foreign allegiance are not necessarily 
aliens. 

The place of one's birth is manifestly the place of his 
domicile until he intentionally changes the same. It is 
not changed by his traveling in a foreign country, animo 
revertendi. This is made necessary by many business 
pursuits of a public or private nature, and is a legiti- 
mate resource for pleasure, culture and instruction. It 
sometimes gives rise to great difficulties in applying the 
principle. The question was much disputed in connec- 
tion with those who, having been born in one of the 
Colonies prior to our Revolution, and who, though 
abroad at the time of that event, had not intentionally 
changed their permanent abode before it occurred. It 
was finally settled, however, that they remained mem- 
bers of that political society, and became citizens of the 
State, into which it was formed and of the United States. 

A minor, being still a member of his parents* family, 
even when approaching majority, has evidently his per- 
manent abode wherever the domicile of that family is. 
The same is true of a married woman with reference to 
her husband, if our theory of domestic relations is cor- 
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rect at this point. Hence, it follows that a child born 
abroad daring the temporary abseoce of ita parents, no 
matter how long absent, or for what purpose, so the 
purpose to return and to acquire no citizenship else- 
where has been continuous, is born within the allegiance 
to which hie father is bound, and the naturalization of 
the father will effect the naturalization of his wife and 
all the minor children who accompany him to the 
newly adopted abode. If he should abandon either 
wife or child in the former country, thus severing the 
natural association and giving rise to an unnatural con- 
dition of things, this rule would be modified. 

Many refinements of law arise with reference to thia 
question of citizenship. It is Bometimes extremely 
difficult to determine, under complicated circumstaneea, 
to what governmeDt a designated person owes allegi- 
ance, even when the " naturalization laws " are in 
accordance with jural rights. (For an able diecussion 
of thia subject and the authorities upon it, see Kent's 
Commenlaries, latest edition, Section XXY^ 



EXPATRIATION.— The doctrine of the common law and 
of all European governments, until quite recently, was 
" once a subject always a subject " — that a citizen could 
not change his allegiance by an act of bis own, and 
that no " foreign letters of naturalization " could release 
him from the tie of allegiance to his former sovereign. 
The right of expatriation was wholly denied. Thia 
doctrine has now been abandoned in England and in 
most Europoeau countries, mainly through the benign 
influence of our own diplomacy. It seems to us singu- 
lar at this day that it should ever have been gravely dis- 
cussed, and yet it was the accepted law of our own 
country during the early period of our Statp and national 
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juriBprudence, It was clearly underBtood by the classic 
KoDiaD lawyers as we uow understand it. Ne quis inmtus 
civitaie muietur, neve in civitate maneat inviius. Haec sunt 
enim fimdamenta finnissima nostra libertalis, sui qutrnqut 
juris et retinendi el dimittendi esse dominum { Cic. pro Bed. 
eh. IS). The adoption of the contrary doctrine wfta a 
part of the feudal and military policy of mediajTal 
timee. It must be observed, however, in this connec- 
tion, that the right of expatriation doea not affirm the 
right of a man to release himself from obligations pre- 
viously incurred by running away from them and 
becoming affiliated with another political society. There 
ia still a margin of dispute as to what are, and what are 
not, obligations already incurred at the time of medi- 
tated or actual departure ; ae, for inetance, that of a 
prescribed period of military service. 

ALIENS- — As before said, all the actual resideota of a 
country who are not citizens, native born or affiliated by 
naturalization, are aliens. An alien ia a citizen of eome 
other country. The government to which his allegiance 
ia due may be at peace or at war with that under which 
he has taken a temporary shelter. Hence he is either 
an "alien friend" or an "alien enemy." At common 
law the rights of aliens were as follows: 

1. They could not inherit real estate, nor coald it b« 
inherited through them, they having no "iaheritabU 
blood." 

2. If they purchased land and it waa conveyed tfl 
them, or if it was deviaed to them, they might hold il 
until actually diveated of title, aa below. But on tlri 
death of the alien it escheated to the Slate. In some oi 
our States they were not allowed to take it bj- will. 
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3. But the lands might be at any time seized by the 
government by a proceBB of legal proceedings (or by 
" office found "), when they were said to escheat to the 
King or State. This might be done even after sale 
bona fide by the alien, though his deed waa valid as 
against himself. 

4. They could take a lease of a house for a term of 
years " for the benefit of trade." But if the alien died 
before the term of years expired, the balance of the 
term was forfeited to the government. 

6. They might acquire, hold and dispose of personal 
property, the same as a citizen, and might resort to the 
courts to vindicate their rights so acquired. Even an 
alien enemy could sue or be sued in the conrts, if not 
ordered out of the country. This was implied from his 
being permitted to remain after hia government had 
declared war or begun hostilities. 

6. They were amenable to all laws for the preserva- 
tion of peace and order — all police regulations — and 
were required to pay taxes on their property the same 
as citizens. 

i. They were allowed to dispose of their personal 
property by will, at death ; or if they died intestate it 
was distributed according to the law of their domicile. 

These disabilities were gradually removed by various 
modes ae well as by gradual stages. Sometimes special 
laws were passed granting to individual aliens the right 
to purchase, hold and inherit real estate and transmit it 
by desc«int, or some other right not existing by the 
general law. In some of our States the higher courts 
were authorized to confer these rights upon individual 
aliens upon petition presented by them therefor. 
Finally it has come to be universally acknowledged in 
most civilized countries that, onder the circumstances 
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that ordinarilj present tbemaelvea, alien frienda should 
be permitted to come into the country for purpoaes of 
buainees or pleasure, and, having so come, are entitled 
to the full and equal protection of the laws, and to all 
privilege8 except those which spring from memberebip 
of the BOvereigQ body, being also liable to the cor- 
responding dutiea. 

But special circumBtances may present tbemselreB. 
We have seen it to be a part of the personal liberty of 
every one to go where he will, but, also, that this is no 
warrant to trespaaB upon the rights of others. The 
coming of vagrants, criminals, paupers, persons infected 
with contagious disease or addicted to pestilential 
habits, either as sojourners or immigrants, must be 
regarded rather as a foray than a coming io good faitb. 
So these alien friends may justly be required ao far to 
conform to the modes of life common among the people 
as not to interfere with the coordination of classes or 
business interests. An army of coolie laborers who 
should adopt such uncivilized modes of life aa to enable 
them to underbid the laborers of a country would b« 
practically saying to the latter "Live as we do or go 
without employment." 

NATURALIZATION.— When a foreigner has come into the 
country, not for the purpoae of temporary residence, 
but with the fixed intent to make it a place of perma- 
nent abode, has he a right to be naturalized ? We 
encounter here a most serious question. The premises 
are that an immigrant has been allowed to come into 
the country and settle; that he baa, in fact, renounced 
all allegiance to any foreign potentate or power; that 
he has settled in the country of his adoption with the 
full purpose to make it his future home, and that sacb 
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rpose has, by familiarity with his surroundiDgs, 
become fixed and unwavering, as distinguished from 
the unstable expectations of a newly acquired habita- 
tion, and that his conduct has clearly shown this settled 
purpose. Has he a right to be recognized as a citizen ? 
This question would eeem to be answered by the fact 
that, if the slews above advanced are correct, he is a 
citizen in every essential respect. His right to be 
recognized as such would seem to follow as a necessary 
corollary, or, more correctly, to be a re-statement of the 
same proposition in another form. I see no way to 
escape this conclusion. It baa been seen above that 
under some circumstances, he might have been forbid- 
den to come into the country or forbidden to "settle" 
therein, but, having been permitted to establish his per- 
manent home therein, which is our premise, it cannot 
be denied that he has a right to be adopted and affiliated , 
.^B a citizen. The corresponding right and duty of the 
.Btate so to adopt and affiliate him by naturalization 
[■staod upon the same basis. 

But change of cJtizeLisliip depends upon intention, 
■The State has a right to Icnow that an iramigraui designs 
become a citizen, (and virtually has become such,) 
liefore admitting him to its privileges. It may also be 
at times a matter of importance for him to be able to 
prove bis newly adopted allegiance. Hence the State 
establishes regulations by which the fact of citizenship 
and the time of becoming clothed with its rights and 
duties may be determined. Such regulations usually 
assume that ho does not intend to change his citizenship, 
unless be shall openly and publicly manifest such inten- 
tion according to a prescribed method. He cannot com- 
plain of this, as bis purposes are only known to himself 
until -Bhown by acts the purport of which cannot be dis- 
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pated. They usually prescribe that such iDtention ahall 
be maaiteBted for a designated period of time before it 
ie accepted as bona fide and final. When he is intro- 
duced into the electoral body by the same proceediog, 
(which is not necessary and of doubtful policy,) this 
period should be sufficiently extended to enable him to 
become acquainted with his duties as an elector. The 
record of these proceedings is the perpetual proof of 
the facts. 

The laws bearing upon citizenship are not numerous 
but are of conspicuous importance. The history of this 
subject leads into some of the most curious and inter- 
esting customs of antiquity and some of the greatest 
oppressions of modern times. 

THE CONSTITUTION. 

All the foregoing questions would be involved in the 
incipient movements toward the formation of a govern- 
ment. They being understood, and a body of rep^eeen^ 
atives being chosen in view of them and assembled for 
the purpose of organizing a government, the duties of 
that body would be distinct and definite. It mnst devise 
and formulate the principal agencies necessary and pro- 
per to exercise all the legitimate energies of civil gov- 
ernment. It must distribute the powers of government 
among these agencies. Such distribution implies limit- 
ation, both with reference to each other and the indi- 
vidual citizen. It must provide for the perpetuation of 
these agencies by continuous succession. It must make 
all necessary preliminary arrangements for their being 
first set in motion. The instrument by which this 
would be done is usually called a "Constitution" or 
" Organic Law." 
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CONSTITDTIONAL LAW.— There is no eBsential difference 
between conBtitutional law and any other, statute or 
common. It will neccBBarily involve every kind of law, 
economic and jaral. In onr own country constitutionB 
have nniformly been made by temporary legislative 
bodicB chosen specially for this purpose and called " con- 
stitutional conventionB," Moat of them, aB our National 
Constitution, provide for alterations and ameudmeuts 
without the intervention of euch a special and temporary 
legislative body. In other countries such temporary 
and special legislatures have been little known. The 
fact of its being so made, however, imparts to the law 
itself no difference of character. It must be largely 
structural it is true, but statute law must also be to a 
considerable extent structural, aud common law era- 
braeea the same element. The constitution of England is 
largely an unwritten law, and the famous enactmenta 
by which its powers have been in part organized and 
settled were passed by the permanent legislative body. 
Commentaries upon the constitution of any country are 
of the highest value, and no good citizen will allow 
himself to want a reasonable familiarity with them, but 
a mistaken impression seems to have gone abroad that 
" constitutional law " is a species of law apart from 
others. It does, indeed, deal with the highest problems 
of political economy, and the moat important principles 
of jural science ; but this is the office of all civil law, 
the difference being only one of degree. Much discus- 
sion has arisen as to what a constitution is and what are 
its objects. (iSee Woolsei/, Organization of State, p. SS^.) 
These questions have been sufficiently answered in the 
previous pages. 

Nor is there any essential limit as to the extent to 
which a constitution might go in the direction of legis- -^ 
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lation. It might provide a complete Bystetn of Goarts 
for the admiDiBtrntiOQ of justice, or it may eBtablish 
only a court of laet resort, or several of the higher 
courts, leaving iaferior courts to be organized by statute 
law. It might adopt a complete code of procedure for 
these courts, or ouly leading and general rales authori2^ 
ing the higher courts to make such further rules as may 
best effectuate and expedite their business. It might 
form and incorporate counties, towns and cities, and 
clothe tbeae subordinate administrative agencies with 
such powers as were deemed advisable, or it may leave 
this work to the permanent legislatore. It might 
organize a complete system of executive machinery, or 
only the executive head. In short, there is no esseiiiial 
reason why it might not embody the complete code of 
laws required for the time being. The limits are all 
questions of policy. We have seen that all economic 
law is political economy enacted into rules of action, 
including the economies of organization. It presents 
always the question of best or worst — adaptation to an 
end. The present state of knowledge upon these topics, 
which are sometimes styled the art of government and 
sometimes inappropriately the science of government, 
has fnlly established what are the wisest provisions so 
far as the principal machinery ia concerned, but as to 
minor agencies much remains to be determined by ex- 
perience and more is subject to diverse opinions. The 
same is true as to modes of procedure and regulative 
law, general and specific. As to jural law, whilst many 
principles are clearly and ultimately fixed, new states of 
facts are continually presented by the complicatioaa of 
society and the constant differentiation of its activities, 
which require additional specialization of those princi- 
ples. It would not be possible to make a complete jural 



f 



THE AMERICAN THEORY OF GOVBRMMBRT, 



code for the future. This work ia best left to a court 
of last resort, whose decrees are as distiDCtly laws as 
though made by a body of men called by way of dis- 
tinction the Legiaiftture, These considerations assign 
practical limits to the quantity and character of legisla- 
tion to be included in the organic law. 

Looking in the other direction we can readily see that 
there ia a limit abort of which it must not atop. It 
must provide for: (1) the enactment of all necessary 
and proper laws not embraced in the organic act; (2) 
the interpretation of all laws whenever disputed, 
including the organic law, and (3} the execution of the 
laws. There ia no particular form of machinery that 
can be said to be necesaary for the doing of this work. 
A single compoaite agency might be clothed with all 
these powers — legialative, executive and judicial. Bat 
a wise adaptation of means to ends, and the economic 
division of labor would require the organization of 
aeparatn departments to be more or leas exclusively 
clothed with these distinctive functions. In all civilized 
governments are iound a legislative, a Judicial and an 
executive branch. A tendency to* this co-ordination 
has been found to exist from the earliest times; the 
advantages of it have been realized, and it has been 
more and more carried out until the present stage of it 
has been reached. Mr. Bagehot {Phi/s. and Pol., 66.) 
seems to think that its advantages were discovered so 
long ago, and it haa been practiced for ao many pre- 
historic centuries, that the idea has become organic 
through the principlea of heredity. But this is an 
exaggeration scarcely excusable. There is a very com- 
mon impreasion that this co-ordination of the powers 
of government has already become complete. It will 
be readily remarked, however, that thia is a miaappre- 
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benaion. No legislature will be found without more or 
less judicial and executive functions. Every judiciary 
will be discovered to be distinctively a law-making 
agency, and to possess large executive functiona. Every 
executive department will be fonnd to exercise raore or 
less judicial functions, and generally to participate in 
the law-making power. Whether in the future develop- 
ment of the art of government it will be found practic- 
able and wise to carry this coordination to a state of 
completion, it does not fall within our province to 
discuss. 

In a practical treatise the provisions of Constitational 
Law will find their appropriate places in connection 
with the private or public rights eatablished, regnlated 
or effectuated by them respectively. The history of this 
topic is one of almost boundless range, and will, I think, 
be found to contain rich veins of legal learning which 
have not been hitherto explored. I am not able to 
assent to the proposition that, in sketching the outlines 
of a scientific arrangement of law, constitutional laws 
may be disregarded, "having as they did their origin in 
political exigencies and not in purely legal consideTa- 
tions." {Terry, sec. d9S.) 

THE STATE. — It would be the duty of this temporary 
legislative body to provide, by whatever special arrange- 
ments were necessary thereto, for putting the newly 
formed government into operation. This having been 
effected, there would have come into being The State — 
a distinct body of people, occupying a definite territory, 
and having a government consisting of more or leas 
complicated agencies established to make, administer 
and execute laws. This State would have been ORlled 
into being by means of an organic law first made and 
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adopted. Some kind of constitutioD might have grown 
up " at common law '^ — ^by a kind of political spontaneity 
— very unsteady and ill-defined perhaps in primitive and 
early stages of growth. But, in some form, and to 
some degree, it must have appeared before the State 
could be said to exist. Thus it appears that distin- 
guished authors, apparently in conflict, may both be 
correct. It is " the highest function of law " to create 
the State {Savigny)^ yet it is in the main true that 
" Morality may precede, but law must follow the organ- 
ization of a political State.** {Holland^ ^0.) 
24 
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not arising by contract 154^ 155 

Defense of self. 245 

Democracy 349 
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Descent or distribution of property 151, 152 

Destructive elements, right to overcome 267-269 

Distraining cattle or goods 246 

Divided ownership 167-170 

Divorce 233-235 

Domestic relations 213-235 

Dower 157 

Economic law 9 

Elective franchise, in whom should be vested 333 

Emblements, property in 159 

Entry on lands 245 

Equity principles 48 

Expatriation 128,359 

Female suffrage 341 

Fines and common recoveries 165 

Foreign relations : 297-299 

Forfeiture, property acquired by 148 

Free schools 284-292 

Freedom from imprisonment 126-128 

of speech and of the press 129, 130 

Gift, property acquired by 149-152 

when fraudulent 150 

Government, agencies of. , 299-313 

purposes of. 314,315 

right of. 253-313 

Guardian and Ward 230,231 

Habitual Drunkards 137,138 

Heir-looms 156 

Heriots 156 

Historical School, origin of. 11 

Husband and Wife 221-225 

Idiots 137,138 

Imperfect and Impaired Personality 132-140 

Imprisonment, freedom from 126-128 

Infants 132-136 

age of maturity 135 

contracts of. 133,134 

right to personal security and liberty 132,133 
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Infants — ^suits of, how prosecuted and defended 134, 135 

tortious injuries to 134 

Inventions, property in = 159 

Jural Law, analysis of. 109, 110 

basis of all human government 18 

distinct from moral law 74-82 

embodies what 11,12 

found in every system of jurisprudence 15-17 

histori cally antedates all formulated law 19 

not to be confounded with other classes 14 

paramount in authority under the American theory 

of government 20 

principles of, found in Koman law 85-93 

principles of, have become gradually recognized 17 

theories concerning the origin of conceptions of. 23 

historical theory 42-56 

intuitional theory 23-30 

utilitarian theory 30-42 

theory of inherited experience 68-70 

theory of necessity 56, 57 

theory of President Hopkins 70,71 

theory of social compact 58-68 

theories of sundry writers 65-68 

Labor, property acquired by 158-161 

Land, property in by occupancy 143, 144 

Law, author's analysis of. 108-111 

English analysis of. 103-108 

Historical analysis of. 117-119 

Roman analysis of. 97-103 

Utilitarian analysis of. 111-117 

Lien of common carriers, etc 160, 246 

Light, property in 147 

Literary labor, property in fruits of. 159 

Local government 351-353 

Lunatics 137,138 

Marriage contract 213-221 

Married women, personal rights of. 136, 137 

Master and servant 232 

Military and naval affairs 269-271 
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Monarchy 345 

Mortuaries 15^ 

Municipal government 353 354 

law, Blackstone's definition 6 7 

Natural justice, law of. 5_129 

Natural laws, rights establish 72-74 

Naturalization 362-364 

Nuisances, abatement of. 2i6 

Original occupancy, property acquired by , 143-149 

Parent and child 225-232 

Partnership 188-190 

Personal rights 120-140 

Plurality and majority, principles of. 320-332 

Political relations 236-369 

Private justice, administration of 263-267 

Procedure, law of. 7 

Property 141-170 

acquired and lost, how 142-161 

divided ownership in 167-170 

ti<^le<io 161-167 

Public charities : ^ ^^^ *>03-'^" 

improvements .Z...!.\'.*.35o-263 

Purchase, property acquired by 153-158 

Quasi-public corporations, functions of. 261 %2 

Raw materials, property in 1=0 

Recaption or reprisal 04- 

Regulative law ^^ o 

Religious liberty 130-132 

Representation in government 316-3^ 

Right to defend others 247-*>50 

Rights, inequality of. * 83 84 

no conflict of. .84' So 

which arise in the process of organizing or continuing ' 
government , 313-364 

Schools, free 284-*^ 

Science of law, what it is ......5" 6 
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Self-defense, right of. 240-247 

Slavery 138 

Society, the natural state of men 236-240 

Sovereignty, in whom vested 332 

State, the 368,369 

Structural law 7 

Succession, title by 157 

Suffrage, right of. ...333-355 

Taxation 306-309 

Title to property, evidence of. 161-170 

Torts 195-212 

Trusts 187 

Water, property in 147 

Will, gift of property by 150, 151 

nuncupative 151 



ERRATA. 



Page 28, line 28 ; For " casual " read " causal." 

Page 39, line 32 : For " conform " read " confirm." 

Page 166, line 6 : For " affected " read " effected." 

Page 176, line 3 : For " enters " read " centers." 

Page 291, line 11 : For "State diplomatists " read " State— diplo 
matists." 

Page 300, line 27 : For " Naenu " read " Menu.'* 



